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The jury verdict. Community reaction to different factual situa- 
tions in a given area is an important tool that can be used in claim 
evaluation and negotiation. The author of our lead article submits 
that claimsmen and attorneys should gather all of the available data 
in their areas concerning reactions of juries to actual factual situations. 
This involves a collection of verdicts and facts, and their careful 
analysis. Philip J. Hermann, whose article begins at page 71, is a 
member of the Cleveland firm of Hermann, Rhoa & Cummins. 

He points out that a careful survey of jury action in a given area 
should tend to predict the outcome of a large number of trials, 
although perhaps no one particular trial. An analysis of jury verdicts 
will indicate on a large scale which defenses are accepted generally 
by juries in a given area. It will even indicate the value or lack of 
value of certain claimed injuries and disabilities. 


Rate regulation. As the insurance industry grows and progresses, 
legislators, both state and federal, are taking a greater and continuing 
interest in its operation. An example is the model All Industry Com- 
mittee bill which deals with rate regulation. At page 75 of this issue, 
Bradford Smith, Jr., dwells at length on what he believes to be the 
inherent problems and inequities in the bill. One such problem is the 
administrative procedure in regard to rate filings. Under the existing 
procedure, an insurer can be called upon time and again to defend its 
position in numerous hearings and litigation. To remedy the problems 
Mr. Smith, who is executive vice president of the Insurance Company 
of North America, makes several recommended changes. 


Tools of the trade. A signed statement or written report which 
contains information from a person who witnessed an accident or 
occurrence is said to be a tool of the claimsman’s trade—an invaluable 
one at that. A layman frequently hears the expressions “Get that 
man’s statement” or “He signed a statement.” To the layman this 
sounds simple. A person who has seen, heard or smelled something 
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merely tells someone else about it; it is written down and the person 
signs on the dotted line. A claimsman knows that getting a usable 
statement is far from being simple. 


We have an article at page 85 by Norman C. Eddy, claim mana 
ger of the Miami branch of the American Casualty Company of Read 
ing, Pennsylvania. The author discusses at length the signed statement. 
He tells us of its form and mechanics, and how to go about getting 
it. Sometimes, obtaining a statement is the most difficult problem, 
especially a signed one. Mr. Eddy believes that the adjuster, before 
taking a statement, must necessarily answer one of several questions. 
What should this statement include? In this respect, no outline or 
formula is useful. The only aid is the ingenuity of the adjuster. 


Impartial medical testimony. In the last issue of the JouRNAL we 
published an article which presented arguments in favor of the adop 
tion of an impartial medical testimony plan. At page 95 we have an 
article by Associate Justice James B. M. McNally of the New York 
Supreme Court, Appellate Division. Justice McNally’s primary pur 
pose in this article is not to present arguments pro or con for the 
adoption of such a plan, but to tell us how the plan was inaugurated 
in New York and how it operates. 


The author suggests several areas of the law in which an impartial 
medical testimony plan would be helpful. Specifically, he singles out 
actions on insurance contracts, malpractice cases, probate proceedings 
and any other types of litigation where the physical or mental condi 
tion of a party may be in issue. In concluding his article, Justice 
McNally submits that the plan has (1) improved the process of finding 
medical facts in litigated cases, (2) helped to relieve court congestion 
and (3) pointed the way to better diagnosis in the field of traumatic 
medicine. 


Workmen’s compensation. Some of the changes that have been 
made in the workmen’s compensation laws which were designed to 
serve a praiseworthy purpose have in fact added to the complexities 
of its administration and procedures. The original purpose of the 
laws was to secure for an injured employee speedy medical treatment 
and provide a portion of his wages to minimize hardship caused by 
financial inactivity. But, the author of the article at page 97 points 
out, the system is plagued with increasing litigation and delays in final 
adjudication. 

The author, Col. S. E. Senior, chairman of the New York State 
Workmen’s Compensation Board, takes a critical look at the operation and 
purposes of the workmen’s compensation laws and tells us what is 
happening in reality. The concept of rehabilitating injured employees 
and the need for revised medical care needs are dealt with at length. 

In concluding the article, the author gives some suggestions 
which are deemed necessary in order to prevent the workmen’s com- 
pensation benefit system from becoming inadequate. 
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Persons and Events 


The Zone Three meeting of the National Association of Insurance 
Commissioners will be held May 1, 2 and 3 at Gatlinburg, Tennessee. 
For reservations write to Fenton A. S. Gentry, chairman of the Hous- 
ing Committee, c/o Southern Fire & Casualty Company, Knoxville, 
Tennessee. 

Zone Two of the NAIC will meet May 4, 5 and 6 at the Fort 
Sumter Hotel in Charleston, South Carolina. 


The Biltmore Hotel in Oklahoma City, Oklahoma, will be host to 
the Zone Five meeting on May 10, 11 and 12. 


From May 30 to June 3 the ninety-first annual meeting of the 
NAIC will be held at the Fairmont Hotel in San Francisco. For 
reservations for this event, contact the Ninety-first NAIC Convention 
Committee, 155 Sansone Street, San Francisco 4, California. 

New vistas in life insurance marketing for the agent will be 
explored at the Seventeenth Life Underwriting School scheduled for 
July 25-29 at the University of Connecticut. A faculty of experts 
lias been recruited to offer the agent the background required to 
expedite these new concepts in his day-to-day operations as a life 
underwriter. Enrollment will be restricted to 60 agents. In announc- 
ing the school’s 1960 program, Laurence J. Ackerman, dean of the 
University of Connecticut School of Business Administration, has 
stated that the agents will attend lectures, participate in discussions 
and observe actual classroom demonstrations of how technical under 
writing problems are solved. The curriculum will include deferred 
compensation, split dollar and variations, life insurance agents and 
the sale of accident and sickness insurance, health and welfare prob- 
lems, group insurance, pension and profit-sharing, selling life insur- 
ance fund to employee benefits, and gifts to widows. For information 
about fees and the program, contact Miss Dorothy G. Lundblad, Uni- 
versity of Connecticut School of Business Administration, Storrs, 
Connecticut. 

The General Agents and Managers Conference of the National 
Association of Life Underwriters will hold its midyear meeting 
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March 20-24 at the Brown Hotel in Louisville, Kentucky. To make 
necessary arrangements for attendance at the meeting, write to Nancy 
K. Grobert, Executive Director, General Agents and Managers Con- 
ference, 608 Thirteenth Street, N. W., Washington 5, D. ¢ 


Supreme Court Docket 


Mason and Dixon Lines, Inc. v. General Electric Company, Dkt. 
No. 619.—Suit was brought against the respondent by an employee 
of the petitioner for injuries suffered while driving a truck which was 
loaded with electric equipment, belonging to the respondent, which 
had been negligently loaded. 

The Fourth Circuit reversed the judgment of the lower court 
in that it dismissed the third-party action of the respondent against 
the petitioner and remanded the case with directions to enter a judg- 
ment against the petitioner in favor of the respondent for the amount 
of the judgment entered against the respondent. 

Certiorari has been filed to review the decision of the Fourth 
Circuit. The petitioner is arguing that in an action based upon an 
implied indemnity, a shipper is not entitled as a matter of law to 
complete indemnity from a motor carrier for damages paid to the 
carrier’s employee, injured by an overturned truck, where the shipper 
negligently loaded the truck and refused to correct a dangerous con 
dition when requested by the carrier to do so. It is also argued that 
the carrier is at least entitled to a jury trial an issues of fact and 
inferences to be drawn therefrom under appropriate instructions relat- 
ing to the shipper’s right to indemnity. 


Brawner v. Brawner, Dkt. No. 636.—The respondent, petitioner’s 
wife, failed to properly set the brakes on her automobile. It rolled 
backward and crushed the petitioner’s legs against a house. 

The Missouri Supreme Court affirmed a dismissal of the peti- 
tioner’s petition, holding that a husband cannot maintain an action 
against his wife for a personal tort. 

A petition for certiorari has been filed to review the decision of 
the Missouri Supreme Court. The petitioner is arguing that to de- 
prive him of his right to maintain a cause of action because it violates 
a public policy of Missouri, when Missouri allows a remedy to others 
in a similar situation, is a violation of the Fourteenth Amendment. 


Praido Del Castillo v. U. S., Dkt. No. 638.—Petitioner, who claimed 
to be the beneficiary of life insurance of a serviceman who was killed 
in World War II, was held not to be within the class of qualified 
beneficiaries. The petitioner’s suit in the district court was dismissed 
because of the lapse of the statute of limitations. 

The Ninth Circuit affirmed the decision of the district court. 
Certiorari has been filed to review the decision of the Ninth Circuit. 
The petitioner is contending that it was necessary to wait until the 
end of World War II to ascertain proof or information of the death 
of the insured, and that the statute of limitations did not start to run 
until she learned of the death of the insured. 
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Hagy v. Norfolk and Western Railway Company, Dkt. No. 639. 
The petitioner's panel truck was hit by a backing railroad engine at 
a railroad crossing. In the lower court, a verdict was rendered for 
the petitioner, but the Virginia Supreme Court of Appeals reversed 
the lower court’s verdict and found contributory negligence as a 
matter of law. In his petition for certiorari to review the decision of 
the higher court, the petitioner is contending that the appellate court, 
in treating a writ of error as an appeal, deprived him of his judgment 
without due process of law. 


New Cancer Policy 

The Beneficial Standard Life Insurance Company of Los Angeles 
has announced a $5,000 cancer expense policy which will be made 
available through independent agents and brokers. This policy in- 
sures, without limitations or deductibles, full payments to the amount 
of $5,000 for the treatment of any form of cancer which is diagnosed 
in terms recognized by the American Medical Association. 

An unusual public service aspect of the policy is that one half of 
all premium income, after payments for medical care and expense, 
will be paid to officially approved cancer research. This procedure 
was inspired by the fact that more than 800,000 Americans are alive 
today because of early diagnosis and new methods of cancer treatment. 

The Beneficial Standard Life Insurance Company pioneered in 
making polio coverage available. This new cancer policy is expected 
to replace the polio policy. 

Semi-annual rates on the cancer policy will be $8 for individuals 
through age 39 and $13 from age 40 to 58; on the family plan, $25.50 
for all ages through 58. 


Practical Hobby for a Physician 


It has been said that a good picture is worth a thousand words, and 
the American Medical Association News states that this may be par- 
ticularly true in defending a malpractice suit. An injured person often 
expects to find himself in the same condition as he was before an 
accident, especially after plastic surgery or after broken limbs are 
mended. One way to avoid misunderstanding over results of a treat 
ment, the AMA News reports, is to take “before and after’ photo 
graphs of a patient or a series of photos which show improvement 
on a step-by-step basis. 

As a matter of course, many orthopedic surgeons, dermatologists 
and plastic surgeons now maintain photographic equipment in their 
offices in order to take progress photographs of their patients. How- 
ever, the AMA News points out that it is important that the physician 
regard the photos as part of the patient’s medical record and they are 
to be given the same confidential consideration. Consent of the 
patient, preferably consent in writing, should be obtained before 
photos are taken or published in medical journals. 

From a tax standpoint, a subject that is involuntarily dear to 
every physician’s heart, the expense incurred in setting up a photogra 
phy unit in the physician’s office is a deductible business expense. 
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The Partially Educated Guess 


and Claim Evaluation 
By PHILIP J. HERMANN 


Claimsmen and attorneys should know their “market,” just as insurers are fa- 
miliar with their market. This entails knowing the jury results in bodily injury 
cases in the community and having the benefit of analyses of these verdicts. 


W* ALL AGREE that proper claim appraisal is fundamental to 
proper claim negotiation; yet, how often have you seen several 
claim executives, not to mention negligence trial lawyers, evaluate a 
bodily injury claim and come up with a wide range of values? Have 
you sometimes wondered if each of them was considering the same 
set of facts? 

To say that claim evaluation is far from a science is probably an 
understatement. No aspect of claims gives an insurance company or 
plaintiff’s and defendant’s counsel as much trouble as evaluation, yet 
less effort is devoted to its study than to the other aspects of claim 
handling, including the trial of lawsuits. It could be said that, in 
regard to the evaluation of claims, we are living in the age of the 
partially educated guess. Although some evaluations turn out better 
than others, could it be that they are lacking higher education? 


Many attorneys, adjusters and claim executives attempt to solve 
the problem almost entirely through the use of negotiation and the 
threat and fear of the jury verdict. As important as negotiation is in 
the claim process, it cannot take the place of good claim evaluation. 

It would be like buying a house without reasonable knowledge 
of its value. Through skillful negotiation you might be able to buy it 
cheap—but it is more likely that you will overpay without realizing it. 

Complicating the picture, we being most familiar with our own 
handiwork tend to be influenced most by our own past settlements, 


and our evaluation process thus tends to reflect our own past claim 
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Thus, certain claim execu- 


conduct. 
tives come to be known as liberal in 
settlement authorizations, and others 


as more conservative. Some claim- 
ants’ attorneys become known as easy 
settlers, and others as almost always 
unyielding. Yet, each person involved 
feels that his own evaluation is proper 
and is based on experience and that 
the opposite party, who is holding up 
settlement, is in the wrong. 


The claim becomes a lawsuit, and 
all involved begin to seriously think 
in terms of a possible jury verdict. 
Predictions may differ widely and 
when submitted to the jury the 
verdict may resemble none! Upon 
recovering from the shock, the obser- 
vation is made that you can’t predict 
what a jury will do. Is this really 
so? If so, why do we so often, in 
setting a final value, base it on what 
we think a jury will do with the evi- 
dence? Either we are worshipping 
at the wrong altar or something is 
wrong with the process. 


Knowledge of Jury Verdicts 
Lacking 

Recently, a number of claim execu- 
tives who passed on claim values in 
a metropolitan area were questioned 
concerning jury verdicts rendered in 
their area during the previous year. 
The opinions ranged from “almost 
consistently high verdicts” to “gen- 
erally low verdicts,” and from “ver- 
dicts rendered for the defendant are 
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rare’ to “very frequent verdicts are 
rendered for the defendant.” Inas- 
much as jury verdicts in any locality 
are a matter of public record, what 
juries have done in the locality should 
not be a matter of opinion but of fact. 
The story of the blind men who felt 
the different parts of an elephant and 
had vastly different reports on the 
characteristics of the elephant is still 
being told to our children. Does it 
have application to us in the field of 
claims? 

Further questioning of the same 
executives revealed that their “knowl- 
edge of actual jury verdicts” con- 
sisted of a few cases tried in the area 
by their company; newspaper 
counts generally of high or unusual 
verdicts; opinions of the jury-verdict 
situation from trial counsel, some of 
whom rarely get to even try a law- 
suit; and scuttlebutt from various 
sources. Moreover, questioning re- 
vealed that trial counsel were far 
from agreement as to the situation! 


ac- 


Logic, the science of valid think- 
ing, teaches us that if any premise 
is incorrect the deduction based on 
such premise is of questionable value. 
Either our final-claim-value reasoning 
must be based on the correct facts of 
past jury results or the premise that 
past jury results are of importance 
in determining claim value must be 
rejected as valueless. Interestingly 
enough, no one to the writer’s knowl- 
edge has suggested that we reject 
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such a premise. What juries do “nowa- 
days” is accepted as a present way 
of life in the field of claims. Their 
conduct may be deplored but their 
past actions generally and admittedly 
influence the future 
concerned with the field of claims. 


decisions of all 


Is there any valid basis for accept 
ing information of past jury conduct 
as being of value in predicting future 
jury results? To get the answer to 
this question, we must analyze the 
jury. 


What Is a Jury? 


A jury of 12, as we all know, is 
simply 12 people who 
banded together by our court process 
to pass judgment upon the factual 
aspects of a lawsuit. Jurors do not 
come into a courtroom naked. They 
bring their backgrounds with them. 
Though each juror displays individual 


have been 


characteristics and individual reactions 
which may differ greatly from other 
jurors, these are minor compared to 
the background that each has in 
common with the other jurors who, 
in turn, share such background with 
the other people of the community. 
Even though individual reactions may 
color any particular jury’s final re- 
sult, it is more likely that, through 
interplay, these individual reactions 
may tend to cancel one another and 
may help the jury to arrive at what 
might be more like the collective feel- 
ing of the people of the community. 
It is for this reason that a jury is 
many persons rather 


even 


composed of 
than 
person. 


very few persons or one 

The trial judge in his charge may 
ask the jury to put aside their pre 
conceived notions and thoughts and 
to base their decision solely on the 
law as he gives it to them and on the 
evidence as revealed in the court 
room. It is asking too much to ex- 
pect a person to put aside the thoughts, 
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prejudices and thought processes de- 
veloped over his lifetime and to ac- 
cept instead a new set of rules at a 
trial. To expect the average juror in 
the short period of the court charges, 
which he may neither hear clearly 
nor even understand, to be absolutely 
guided thereby, as requested by the 
judge, is not dealing with complete 
reality. Even if the court’s instruc- 
tions are understood and accepted, to 
expect the jury not to be at least 
colored by their backgrounds is wish- 
ful thinking. 

It is submitted that the common back- 
ground that the jury brings into the 
courtroom is far more determinative to 
their verdict action on the evidence sub- 
mitted to them than any other factor 
believed to influence or guide the jury 
action. Important as trial technique 
may be in unfolding the evidence, 
beyond this we may play a much less 
important role to the jury decision 
than we Recently, an attor- 
ney, active in the trial of negligence 


believe. 


cases, tried a default to a jury which 
was called upon to assess the value 
of the injuries. Not having an oppo- 
nent to minimize the injuries claimed, 
he expected far more than a $250 ver- 


dict. Had there been a defense attor- 


ney present, he undoubtedly would 
have taken the bows. Interestingly 
enough, this attorney stated after- 


wards that shortly before the trial he 
had settled a similar claim with an 
insurance company for a sum many 
times the size of that verdict. 

It is submitted that the key to our 
problem lies in ascertaining the com- 
munity reaction to different factual situ- 
ations. Let us check this conclusion 
to see if it has merit. Can we now 
predict with some degree of accuracy 
the reactions of people to idea, prod- 
uct or person? The properly conducted 
public opinion poll as to candidate 
or issue and the market survey as a 
device to predict public acceptance 
of a product are too well established 
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to warrant comment. However, long 
before either public opinion polls or 
market surveys came into their own, 
insurance companies discovered that 
past data in the field of losses could 
be used with reasonable accuracy to 


predict future loss experience. Al- 
though they are dealing with people 
in action, loss frequency and _ loss 
severity are reasonably predictable. 
Of course, the actuarians cannot tell 
us just who will be involved next 
year in an accident and how severe 
it will be, but this does not make their 
figures valueless to the company. 


It is hard to realize today that once 
underwriting was based simply on 
the underwriter’s guess as to what 
rates to charge. That particular era 
of the partially educated guess has 
long passed. The scientific collection 
and analysis of information upon 
which rates and underwriting rules 
are based are a well-established method 
of life for insurance companies. The 
actuarian, who not too long ago didn’t 
even exist, has progressed in large com- 
panies to senior-officer standing. 


How do we go about understanding 
the community reaction to different 
factual situations? The answer is 
simple—collect all the data available 
in the community the 
reactions of juries to actual factual 
situations. This involves not only 
the collection of verdicts and the im- 
portant facts involved, but also their 
careful analysis. In addition, a care- 
ful interview of the jury would be 
most helpful. 


concerning 


A word about the use of the term 
“community.” This means the area 
encompassed by people of a similar 
background. This could be a city, 
an entire state or perhaps even an 
entire section of the country. It may 
include several urban areas, though 
widely separated geographically, and 
exclude the adjacent suburbs of a 
large city. 
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Using Jury Verdicts 

Until recently, no large-scale at 
tempt was made to collect, let alone 
analyze, the information of all jury 
verdicts in bodily injury cases. Even 
now, such information is available in 
only a few localities. It is interesting 
to note that even where such infor 
mation is obtainable, only a handful of 
companies subscribes to such service. 


Any insurance company actuarian 
who has to set rates without knowl 
edge of actual experience, such as a 
new field of insurance, will collect all 
the relevant information he can that 
will have a bearing on losses. Even 
with all this data he will not feel too 
sure about his rating and will eagerly 
look forward to collecting all the in- 
formation that he can, not only from 
his own company’s experience but 
from others as well, so as to be sure 
the rating structure is sound and to 
adjust it as the additional information 
indicates. Yet, the claim supervisors 
in the same company may go on year 
after year authorizing claim payments 
of many millions of dollars without 
troubling to find out just what juries 
are doing in their territory. No won- 
der, when the dollars put aside for 
claim payments don’t meet the claim 
department's demands, actuarians as 
well as underwriters question whether 
the claim department is functioning 
properly. Of the statistical 
department furnishes the claim de- 
partment with a lot of figures on the 


course, 


cost of claims and lawsuits, but it 
does not and cannot tell the claim 
department whether the claim de 


partment overvalued the price of the 
claims it purchased. Only the scien- 
tific collection of information and its 
analysis as to jury reaction and inter- 
play can cast a bright light upon the 
evaluation problem. After all, unless 
the insurance company considers that 
it is a charitable institution, it should 

(Continued on page 126) 
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Current Developments 
in Insurance Rate Regulation 


By BRADFORD SMITH, Jr. 


In regard to rate regulation, the model All Industry Committee bill is 
plagued with many inherent inequities. These various inequities and the 
changes that are recommended provide the subject matter for this paper, 
which the author presented last October in Omaha before the Fourth Ne- 
braska Insurance Institute sponsored by the University of Omaha, the Uni- 
versity of Nebraska and the Nebraska Insurance Federation. Mr. Smith 
is executive vice president of the Insurance Company of North America. 


oe DEVELOPMENTS in insurance rate regulation are 
A joaded with forebodings of things to come; they open sensitive 
areas heretofore insulated from public scrutiny; they challenge the 
tenets, the fetishes and the dogmas of our business; and they are 
given widely varying interpretations by strong-minded people. 

In this article I shall attempt to put into perspective some of the 
motivations, the conditions and the situations which are inherent in 
the present system of rate regulation. My viewpoint is that of an 
independent underwriter. My facts are taken from the records of the 
long and often difficult, if not bitter, task of achieving the goal of 
independence which we set for the Insurance Company of North 
America over 15 years ago. At the outset, then, let me say that this 
will not be a dispassionate summary of events. I have strong feelings 
on this subject which are the product of intimate experience; there 
fore, | do not pretend to be an impartial observer. As you will see, 
the subject arouses in me not only strong feelings but also hard 
actions and a warmth which may be exceeded only by that of a 
certain place where opponents of our independence sometimes have 
invited me to go. 

I have been reluctant to accept that invitation because life is too 
interesting, the business too exciting and challenging. Out of the 
clash of ideas, out of the conflict of opposing methods brought on by 
events that we shall discuss, a better system of insurance regulation 
is bound to emerge. The insurance business is on the march, surging 
ahead to greater attainments. Present problems are merely the image 
of the opportunities that await us. 


Background of Rating Laws 


To understand the present position, one must have in mind the 
background of our rate regulatory laws. In most states they are an 
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adaptation of a model bill which was 
drawn up by a group known as the 
All Industry Committee. These laws 


reflect the startled reaction of the 
industry to the surprising decision 
of the Supreme Court in the SEUA 
case.2 Sweeping aside 75 years of 
precedent, the Court upheld the newly 
asserted right of the Department of 
Justice to prosecute criminally under 
the antitrust laws those engaged in 
making insurance rates in concert. 
Hence, the major concern of the in- 
dustry was to restore to legality this 
historic practice which was consid- 
ered essential to the conduct of the 
business. In deference to the will of 
Congress, certain provisions were in- 
corporated in the All Industry Commit- 
tee (AIC) bills which were supposed 
to carry out the injunction of the federal 
lawmakers that more rate competi- 
tion be introduced into the business. 
Unfortunately, experience has shown 
that the administrative procedure 
established by the framers of the bill 
may be used to nullify these provi- 
sions for competitive rates. 


Some have said that to speak up 
for independence, as we have done, 
is an invitation to Congress to re-ex- 
amine the insurance business, thus re- 
newing the threat of federal regulation. 
So let me make this perfectly clear: 
We want to preserve state regulation 
because we believe in it. Our criti- 
cisms are based on firsthand experience 
which has forced us to conclude that 





*The final draft of these bills, as re- 
viewed and modified by the Committee of 
the Insurance Commissioners with the agree- 
ment of the All Industry Committee, may 
be found in the 1946 volume of the National 
Association of Insurance Commissioners at 
p. 397 (Casualty and Surety) and p. 410 
(Fire and Inland Marine). 

U.S. v. South-Eastern Underwriters Asso- 
ciation, 5 Fire AND CASUALTY CAsEs 194, 322 
U. S. 533 (1944). 

*See Insurance Company of North Amer- 
ica, Hearings and Court Proceedings, 1945- 
1959, containing a list of over 125 such 
hearings and proceedings involving the In- 
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the preservation of state regulation 
depends upon the bringing about of 
changes which will make it conform 
to the pattern of reasonable competi 
tion endorsed by Congress in its de- 
bate on enactment of Public Law 15. 
The deficiencies of the AIC bill have 
been highlighted in the hearings and 
proceedings instigated by those who 
would restrain the competition of in- 
dependent companies.’ It will serve 
no useful purpose to pretend that 
these conditions do not and to 
refuse to discuss them openly. On 
the contrary, the best interests of all 

particularly of who would 
preserve state regulation—will be 
served by examining the problem ob- 
jectively, and by something 
about it. | am, therefore, unimpressed 
with pleas to avoid public discussion 


exist 


those 


doing 


of our criticisms. 

Pretending that there is no prob- 
lem will not make Congress look the 
other way. There is ample evidence 
in the recorded background of Public 
that 
tended to take a continuing interest 


Law 15 to show Congress in 
in the insurance business and that it 
would expect the states to make cer- 
that the 


business met 


tain performance of the 


the standards of free 


enterprise which it, Congress, had in 


mind. 


In fact, the continuing interest of 


the federal government has been re 
peatedly shown by such actions as the 
surance Company of North America and 
introduced as an appendix to the statement 
of W. Perry Epes at a hearing before the 
Subcommittee on Antitrust and Monopoly 


of the Committee on the Judiciary of the 


United States Senate on May 28, 1959, at 
p. 569. 
‘See 91 Congressional Record (79th Cong.), 


for statements of Representative Kefauver, 
p. 1092; Senator McCarran, p. 1478; Senator 
Pepper, p. 1482; Senator Murdock, pp. 1482 
and 1484; Senator O’Mahoney, pp. 1486 
1487; Senator Ferguson, p. 1487; Sen- 
ator Barkley, p. 1488. 


and 
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IDS case involving tie-in sales,’ the 
Cleveland Board case,® the New Orleans 
Insurance Exchange numerous 
FTC cases and others.* 
served to keep the question of insur- 
ance practices before interested mem 
bers of Congress. Finally, let us not 
forget that the federal 
retained to itself jurisdiction over acts 
of boycott, coercion and intimidation.® 


Case,’ 


These have 


government 


Great pressure was exerted on the 
drafting of the bills by predictions of 
uncontrolled competition and 
other dire if the new 
rate regulatory laws were not enacted 
before the expiration of the morator 
ium from the application of the anti 
trust laws. It 
that strict regulation was needed to 
insure exemption from the federal 
antitrust under the provisions 
of the McCarran Act. You 
call that Congress granted a mora 


rate 
consequences 


was strongly urged 


laws 
will re 


torium for a period of approximately 


three years—until January 1, 1948—and 
later extended it—until July 1, 1948. 
Whatever the motivations may have 


been, it seems apparent at this juncture 
that our with the 
problem of dealing with rating and 
which dominate rather 
than regulate. I am advised by emi- 
nent counsel that these 
the freedom of underwriters to a de 


business is faced 


related laws 


laws invade 
gree far greater than is required either 
(1) to avoid the impact of the federal 
antitrust under the conditions 
of the McCarran Act or (2) to secure 
to the insuring public the broadest 
the 
and on the simplest terms consistent 


laws 


possible forms at lowest rates 


> U.S. v. Investors Diversified Service, Inc., 


102 F. Supp. 645 (DC Minn., 1951); Con 
sent Decree in 1954 TrApe Cases §] 67,799 
*U. S. v. Insurance Board of Cleveland 


144 F. Supp. 684 (DC Ohio, 1956) 


uy. § New Orleans Insurance Exchange, 
148 F. Supp. 915 (DC La., 1957), aff'd, 78 
S. Ct. 96, reh’g den., 78 S. Ct. 329 

®See Federal Trade Commission v. Na 
tional Casualty Company, 78 S. Ct. 1260, 357 
U. S. 560 (1958); Crafts Federal Trade 
Commission, 244 F. 2d 882 (CA-9, 1957), 
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with sound and honest underwriting, 
at a fair profit to insurers. 

It is, therefore, no wonder that we 
are in the midst of a full-dress review 
of our business by Congress and by 
other interested parties. 


True to predictions, the United 
States Senate, through a subcommit- 
tee on antitrust and monopoly, has 
undertaken an investigation to deter- 
mine whether or not the will of Con- 
gress is being carried out under state 
regulation. In the widely 
expressed fears of federal regulation, 


view of 


it is significant that Senator Kefauver, 
chairman of the subcommittee, made 
the following statement during an in- 
teresting with Julius S. 
Wikler, counsel for the Preservation 
of State Regulation Committee of the 
National Association of Insurance 
Commissioners: 


discussion 


“My own feeling is it is better to 
have regulation by the various states, 
as provided in the McCarran Act. | 
do think it is a good thing to review 
just what sort of regulation we are 
having in the Nation, what kind of 
laws the States have passed, whether 
an eftective job 1S being done, how it 
can be done better. 

“The 


Federal 


the 
take 


that 
not 


best way to assure 


Government. will 


back what the Supreme Court said it 
had a right to have in the South 
Eastern Underwriters case is to 
constantly ferret out difficulties, short- 
to improve your 


comings, and try 


operations and improve the laws.” 


rev'd, 78 S. Ct. 33, 355 U. S. 9 reh’g den., 


78 S. Ct. 146, 355 U. S. 885; American Hos- 


pital and Life Insurance Company Federal 
Trade Commission, 243 F. 2d 719 (CA-5 
1957), aff'd, 78 S. Ct. 1260, 357 U. S. 560 

"15 USCA, Ch. 20, Secs. 1011-1013; Act of 
Mar« h Y, 1945, Secs. ]-3. 


"Hearing before the Subcommittee on 
Antitrust and Monopoly of the Committee 
of Judiciary of the United States Senate, 
August 26, 1959, p. 2365. 
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Committees Studying Regulation 


The National Association of In- 
surance Commissioners has estab- 
lished two committees to deal with 


the subject of state regulation. 

The first of these is the Preserva 
tion of State Regulation Committee, 
appointed at the June, 1959 meeting 
of the NAIC and instructed to pre- 
pare and present, on behalf of the As- 
sociation, the case in favor of state 
regulation."' This report is expected 
to be filed with the Senate subcom- 
mittee on November 1, 1959. 


The second NAIC group is a sub- 
committee of the Committee for Rates 
and Rating Organizations. It 
authorized at the June, 1959 meeting 
and is to review the rating laws and 
rate regulations of the several states 
in the area of fire and casualty insur- 
ance.’* It is scheduled to present a 
progress report to the NAIC conven 
tion at Miami Beach in 
1959. 


was 


December of 


In addition to those established by 
NAIC, there is also a third committee, 
known as the Condon Committee, 
studying the problem under the 
sponsorship of the New York State 
Legislature. This committee is study- 


™ Proceedings, National Association of In- 


surance Commissioners, 1959, 
457-458. 

* Work cited at footnote 11, at p. 540. 

* The deviation section of the model All 
Industry Fire and Inland Marine Rate 
Regulatory Law (NAIC Proceedings, 1946, 
at p. 416) under which rating bureaus and 
competing companies have opposed fire de 
viations is as follows: 

“Section 7—DEVIATIONS 

“Every member of or subscriber to a rat- 
ing organization shall adhere to the filings 
made on its behalf by such organization 
except that any such insurer may make 
written application to the (commissioner) 
for permission to file a deviation from the 
class rates, schedules, rating plans or rules 
respecting any kind of insurance, or class 
of risk within a kind of insurance, or com- 
bination thereof. Such application shall spe- 
cify the basis for the modification and a 


78 


Vol. II, pp. 





the question of whether or not 
revisions in the law of the state 
indicated by current 


ing 
any 


are conditions. 


Considering the eminence of these 
committees, the vast amount of in- 
formation available to them, and their 
investigatory powers, I feel that they 
cannot help but discover the weak- 
AIC bill and 
make recommendations to cure them. 
This may be the last opportunity our 
business will have to off the 
shackles of domination by law so that 


nesses of the so-called 


cast 


it may continue to serve the public 
the American f 
free enterprise. 


need in tradition of 


Inherent Difficulties in AIC Bill 


It is, the intent of this 
article to review some of the prob 
lems and inequities inherent in the so 


called AIC bill. After that, 


recommendations will be made 


therefore, 


some 
for 
your consideration. 


One of the most troublesome prob 
lems arises out of the administrative 
procedures of the AIC bill which per- 
mit competitors to intervene and 
independent 
filings on the grounds of supposed 


66, 13 


aggrievement.” 


oppose deviations or 


In such circum 
copy thereof shall also be sent simulta 
neously to such rating The 
(commissioner) shall set a time and place 


organization. 


for a hearing at which the insurer and 
such rating organization may be heard and 
shall give them not less than ten days’ 
written notice thereof. In the event the 


(commissioner) is advised by the rating 
organization that it does not desire a hear- 
ing, he may, upon the consent of the appli 
cant, waive such hearing. In 
the application for permission to file such 
deviation the shall give 
consideration to the available statistics and 
the principles fo 
in Section 3 of 


considering 
commissioner) 
rate making as provided 


this Act. The 
sioner) shall issue an order permitting the 


(commis- 


insurer to be filed if he 
finds it to be justified and it shall there- 
shall 
order denying such application if he finds 
that the resulting premiums would be ex- 


deviation for such 


upon become effective. He issue an 
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stances, hearings have been sought 


and granted almost automatically 
whenever a significantly competitive 
filing has been made. This procedure 
puts an unreasonably punitive burden 
on the independent company, since it 
may be called upon to respond and 
defend its position again and again 


in state after state. 

The Insurance Company of North 
America ran squarely into this situa 
tion when it attempted to secure ap 
proval of its installment premium 
1946. ; 


hearings and court 


endorsement in Ten vears ot 
procedures, too 
numerous to be counted, were needed 
to complete the job.** Finally, the 
endorsement was approved in virtu 
ally all states, and it was shown that 
there was no substance to the charges 
of discrimination, sharp practice, rate 
cutting and destruction of the Ameri 
can Agency System which were hurled 
by lawyers and representatives of the 
Nevertheless, we 


bureaus. faced this 


situation in state after state despite 


the fact that the same companies 
were members of each bureau and, 
in some cases, retained the same 


lawyers. 


While this is only one of many such 
INA has encountered, 
it serves to illustrate the obstacles in 


situations that 


(Footnote 13 continued) 
cessive, inadequate or unfairly discrimina- 
tory. Each deviation permitted to be filed 
shall be effective for a period of one year 
the date of 
terminated sooner with the approval of 
(commissioner ).” 


unless 
the 


from such permission 


The section of the model All Industry 
Fire and Inland Marine Rate Regulatory 
Law (NAIC Proceedings, 1946, at p. 420) 


under which rating bureaus and competing 
companies have opposed independent filings 
is as follows: 

“Section 16—HEARING PROCEDURE 
AND JUDICIAL REVIEW 

“(a) Any insurer or rating organization 
aggrieved by any order or decision of the 
(commissioner) made without a _ hearing, 
may, within thirty days after notice of the 
organization, make 


tor 


order to the insurer or 


written request to the (commissioner) 
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the path of a company wishing to 
however beneficial to 
that not have the 


approval of the bureaus which, in the 


make a filing 
the public does 
main, are controlled by the tradition- 
ally operated stock companies. Since 
the installment premium endorsement 
was in some cases regarded as a de- 
viation and in others as an independ- 
ent the troubles encountered 
here also serve to illustrate the point 
that it makes little difference whether 
a company wishes (1) to deviate from 
a rate or a rule of the rating bureau 
of which it 


filing, 


is a subscriber, or (2) to 
make an independent filing of rates 
and forms for a class of business for 
which it not As a 
practical matter, bureaus have suc- 
cessfully demanded hearings in either 
case, thereby putting the independent 


does subscribe. 


filer to great expense and costly de- 
It is admittedly difficult to quar- 
rel with the principle that a truly 
aggrieved party is entitled to a hear- 


lay, 


ing. However, in these instances the 
question arises as to whether it is 
proper public policy to permit com- 
petitors, acting in concert and sharing 
costs of litigation, to make use of law 
to harass, in state after state, a single 
company outweighed in personnel 
Such a price on inno- 


vation and competition puts free en- 


and resources. 


a hearing thereon. The (commissioner) 
shall such party or parties within 
twenty days after receipt of such request 
and shall give not less than ten days’ writ 
notice of the time and place of the 
Within fifteen days after such 
the (commissioner) shall affirm, 
reverse or modify his previous action, speci- 
fving his 


hear 


ten 
hearing 
hearing 


therefor. Pending such 
and thereon the (commis- 
sioner) may suspend or postpone the effec- 


reasons 
hearing decision 
tive date of his previous action.” 

included in the model 
casualty and surety law. 


Similar sections are 


‘Section 16(a) of the model All Industry 
Fire and Inland Marine Rate Regulatory 
Law, quoted in footnote 13, at p. 420, lists 
over 25 hearings in at least 12 different 
states where this endorsement was reviewed 
often with opposition by the local 
bureau. 


fire 
rating 
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terprise far out of reach of the moderate 


sized company. It discourages com- 
petition from all but the largest and 
most determined.*® 

The foregoing is not an isolated 
case. Any new independent filing or 
deviation, if not approved by a ma- 
jority of bureau members, holds the 
same potential costs, frustrations and 
delays. Such wrong. 
It discourages competition and works 
in favor of rigidity. It accomplishes, 
with the aid of legal process, the co- 
ercive pattern in rate-making which 
formerly achieved privately 
through bureaus and associations. Its 
dampening effect on individual com- 
pany enterprise is against the public 
interest. 


a situation is 


was 


Administrator's Impossible Burden 

While the ease of obtaining a hear- 
ing in opposition to a competitive 
filing is basic in this malfunction of 
the law, it is not the 
the difficulties. However, time does 
not permit me to discuss each and 
every section. Instead, let me say 
that the general difficulty lies in the 
basic philosophy of the AIC bill which 
calls for needlessly strict domination 
of the technical rating process. Lack- 
ing adequate definitions or standards, 
it puts an impossible burden on the 
administrator. 


” The legal costs of the New York Fire 
Insurance Rating Organization for the year 
1955, as shown in its annual statement, was 
over $149,000. It is reasonable to assume 
from the legal activities of this organiza- 
tion for that year that the entire amount 
represented the resistance to the 
INA and Allstate independent fire filings, 
with the possible exception of a 
retainer of approximately $25,000. 


sole cause of 


cost ¢ of 


normal 
Where 
the cost for one bureau in one state for one 
year in opposing two independent filings 
can exceed $100,000, shared by over two 
hundred companies, it is readily apparent 
that the burden to even the largest inde- 
pendent company, faced with opposition 
nationally, must be almost prohibitive. Ob- 
viously the small independent company is 
helpless in resisting such opposition. 
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Take, for example, the requirement 
that the administrator see to it that 
rates shall not be “excessive,” “inade 
quate,” or “unfairly discriminatory.” 
None of these three terms is further 
defined. What appears 
and adequate in the judgment of one 
person may appear unreasonable and 
wholly inadequate in the judgment of 
another. what is 


reasonable 


Likewise, reason- 
able and adequate for one company 
may be unreasonable and inadequate 
for another. The result 
ated confusion and endless argument 


easily cre 


plays squarely into the hands of 
those wishing to frustrate and delay 
decision and action. Since operating 
expenses may vary widely between 
companies and may account for ap 
proximately half of the rate, it is clear 
that a rate which 
adequate for one company is not neces 


is reasonable and 


sarily so for another. But despite this 
evident truth, we have forced 
into scores of hearings and court pro 
ceedings in which it has been con- 
tended that there can be only one rate 
which is reasonable and adequate for 
all bureau members and subscribers, 
In a 


been 


including partial subscribers.’® 
number of cases involving, among 
other issues, the reasonableness of a 


rate, INA has won its point—but only 


after being required to produce, and 
testify to, reams of statistics. These 


i . . 
admini 


that an 
strative approval of a rate must of necessity 
find that the rate is neither too high nor too 
low. It is a composite of all ; 


experience and the expense of all members 


It is argued by some 


Tactors ot 


and subscribers to a rating organization and 
In other 
words, they hold that such rates are unique 
manager put it, 
despite the that it 

demonstrated company sus 


is, therefore, the only correct rate. 


or as one bureau “para 


fact can be 
that a 
than the average, or 
than the 
will, if it continues to use the 
rate, be forced out of 
cause its rate is inadequate; it can also be 
shown that a company which better 
than average will, in time, be using an ex- 
cessive rate. 


mount,” 
easily 

taining 
experiencing 


greater losses 
higher expenses 
average, 
bureau business be 


does 
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rs 
The techniques in insurance rating 
which best serve the public interest, 
Mr. Smith points out, require proper 
classification of risks and proper dis- 
crimination among them. 
* 
were produced and 
were frequently detailed than 
those which its opponent could produce. 
From time to had 
difficulty with the provision that rates 
shall not be “unfairly discriminatory.” 


painstakingly 
more 


time we have 


This phrase sounds innocent enough 
and most people would agree that it 
is a proper requirement. But like the 
and “adequate,” it 
\sa 
consequence, it is frequently used by 
the proponents of uniformity in ob 


terms “reasonable” 
is not defined in the rating law. 


jecting to any departure from bureau 
rates and forms. In fact, it has been 
seriously urged that every departure 
from bureau rates and forms is neces 
sarily discriminatory.'? This argument 
stems from the premise that bureau 
rates are paramount—that is, the only 


correct rates. The absurdity of this 
argument is obvious, but | can assure 
you that it has accounted for hours 
and hours of testimony and page after 
the both sides of 


page in briefs on 


the point. 


Just why this provision of the law 
is negatively phrased is not clear. 
Actually, the techniques in insurance 
rating which best serve the public 
interest require proper classification 
and discrimination 
among them. 


and should not be negatively expressed. 


of risks proper 


It is a positive action 


Therefore, the requirement should be 
phrased in the affirmative by saying 
7” See, tor 


example, statement of counsel 


for fire-rating bureau at hearing to review 
Fire and Homeowners deviation of the In 
surance Company of North America befot 
the Insurance Commissioner of North Caro- 
lina, June 5, 1956, at p. 14. 

* See deviation 
Industry Fire and 


section of the model All 
Inland Marine 


Rate 
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shall discriminate fairly 
The difference is more 


that 
among risks. 
than that between ‘““Tweedledum and 
Tweedledee.”’ \ 


be less of an invitation to the 


rates 


positive approach 
would 
capricious use of the phrase in oppos 
ing deviations and independent filings. 

\nother feature of the AIC bill 
which demonstrates its rigidity is the 
that a 
granted to an insurer only for a period 


provision deviation may be 
The writer recalls the 


this 


of one year."* 
argument that 
prevent a so-called in-and-out or flash 
that is to say, the filing of a 
deviation for the purpose of securing 


was intended to 


filing say, 
only one risk or a limited number of 
risks. The filing would then be with 
drawn and the company would return 
to the higher rates previously charged. 
It is conceded that such a practice 
might prove objectionable, but one 
wonders whether the true purpose of 
the 
ings. 
was suggested that the same purpose 
accomplished by changing 
for a 


clause was to eliminate such fil- 


Interestingly enough, when it 


could be 
the 
period of one year” to “shall be for a 


wording from “shall be 
period of not less than one year,” pro 
ponents of the provision would not go 
along. As far as I know, Pennsyl- 
vania and Washington are the only 
states which adopted the more liberal 
version.'® By so doing, Pennsylvania 
placed deviations on the same basis 
as all other rate filings which are not 
limited to minimum effective 
period. However, Washington adopted 
other strict requirements for devia 
tions with the result that there is not 


any 


a single rate deviation in the State of 
Washington today. The inequitable 


result of this one-year provision is 


Regulatory Law, quoted in footnote 13, at 
p 116 

“ Washington Revised Code of Wash- 
ington, Sec. 48.19.280(6). Pennsylvania— 
Act of June 11, 1947, P. L. 551, Sec. 7; 40 
»?>7 


Pennsylvania Statutes, Sec. 1227. 
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to require companies to refile an- 


nually, subjecting themselves each 
time to the possibility of prolonged 
hearings and, in some instances, to a 


More- 


agents 


new court action every year. 
over, the company and its 
have to face the unsettling prospect 
that a renewal of the deviation may 
not be granted at all or may be post- 
poned, pending litigation. It is a fact 
that in one state the procedures set 
forth in the law for hearings and re- 
view by the courts require so much 
time that it is necessary to apply for 
the renewal of the deviation at least 
ten months in advance of expiration 
so as to be sure that a final decision 
will be reached in time to continue 
writing business at the deviated rate.*° 


These and other less apparent, but 
nevertheless important, 
add up to domination rather than regu- 
lation. Let me stress again that this 
undesirable condition arises from the 
law itself and not from its administra- 
tion by enlightened and public-spirited 
Insurance Commissioners who are 
forced to live with it. What with the 
vagueness of the criteria to be applied 
to rates, and the many facets of rate 
making, both as to loss statistics and 
operating expenses, an 
burden is placed upon the adminis- 
trator. Lacking the automatic safeguard 
of free competition, what yardstick 
can be used in determining the rea- 
sonableness and adequacy of a rate 
other than the most critical examina- 
tion of each factor in it, including 
company operating expenses and com- 
missions. True, most Commissioners 
have steadfastly held that commis- 
sions do not come under their pur- 
view. However, if that is the case, 
then as much as one fourth or more 


provisions 


impossible 


” See brief filed by Insurance Company 
of North America with Insurance Commis- 
sioner of North Carolina, July, 1959, in con- 
nection with application for 
Homeowners deviation, pp. 11-12. 

21 Coro Brokerage, Inc. v. Rickard, 29 N. J. 
295, 148 A. 2d 817, 820 (1959). 
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of the rate remains completely un 
regulated. 

In a recent case, the Supreme Court 
of New Jersey said: “Any statute 
controlling premiums to be charged 
the amount of 
the broker's commission because the 


necessarily controls 
latter directly influences the amount 
of the premium.” *! Again, the Su 
preme Court of Appeals of Virginia 
has recently held that, in reviewing 
rates, state regulatory authorities 
may employ a maximum commission 
figure, not to control what companies 
may pay their agents but to establish 
a fair and equitable rate.** 


If the present law requiring strict 
technical supervision of rates is not 
changed, we may expect it to lead to 
the dictation of the amount of com 
missions actually paid.** 


Another dangerous result of saddl 
ing Commissioners with unnecessary 
domination 
which any 

inevitably 


responsibility for technical 
of rates is the difficulty 
conscientious administrator 
experiences with the political aspects 
of rate-making. All is well when the 
Commissioner is happily able to an 
nounce a reduction in insurance rates; 
but 


them, he finds himself in a most un- 


when it is necessary to increase 


enviable position. As everyone knows, 
the automobile business produced an 
extraordinarily bad situation in re 
cent However, while under 
writing losses were mounting at an 
alarming rate, 
enced one frustrating delay after an 
other in attempting to secure approval 


years. 


underwriters experi 


of adequate rates. The source of the 
trouble was political. Governors, legis 
lators and even cities fought rate in 
creases and obstructed prompt action 


= Virginia Association of Insurance Agents 
zv. Commonwealth, 110 S. E. 2d 223 (Va., 
1959), 

**See O’Gorman and Young v 
Fire Insurance Company, 282 U. S 
S. Ct. 130 (1931). 


Hartford 


gal; ol 
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by Commissioners. Some Commis 
sioners were unfairly criticized for 
allowing the increases. 


However justified increases might 
be, it is felt to be the course of politi 
to refuse them. This 
creates an impossible position for the 
We cannot 
able and adequate rates for insurance 


cal “wisdom” 


business. make reason 


on a political basis. How much less 
costly it would be for the public if 
Commissioners the 


burdensome responsibility of having 


were relieved of 


to investigate and rates. 


How much better it would be for the 


approve 


companies to make and use the rates 
they need, taking the blame for in 
creasing rates where necessary. As 
for protecting the public from high 
that 
competition, if given reasonable lati 


rates, experience has proven 


tude for operation, may be relied 


upon to keep rates at a reasonable 


level. 


The vast duplication of expense in 
curred in testing each filing against 
the requirements of the law, prior to 
effectiveness, is another serious aspect 
of the present law that should be cor 
rected in the public interest. | 
say there isn’t a Commissioner in the 


dare 


United States, acting under the au 
thority of the so-called AIC bill, who 
genuinely feels that he has a staff 
which is adequate to enable him to 
exercise fully his statutory responsi 
bility. The plain fact of the matter 
is that state finances are so strained 
that it becomes extremely difficult for 
the insurance departments to get even 
the slightest increase in their budgets. 
This leaves many of them in the posi 
tion of having no alternative but to 
the 
somewhat 


place great reliance in rating 


bureaus and to use them 
as an arm or tool of their depart 
ments. Without in any way criticizing 
the actions of our Insurance Commis 
sioners, it must be noted that, in ad- 


dition to the legal problem of unlawful 


Rate Regulation 


delegation of power, this procedure 
places the bureaus in a preferred posi 
tion over independent companies. In 
fact, some Commissioners have stated 
that they do not have sufficient per- 
sonnel in their departments to handle 
many deviations and independent fil 
ings. They are, therefore, forced to 
encourage standardized filings chan 
neled through rating bureaus, despite 
the fact that deviations and independ 
ent filings are the basis of the com 
petition provided for in the AIC bills. 


Effect of AIC Bills 


In summary, the AIC bills have re 
Insurance Com 
missioners to the 
area of fire and casualty rates, to sub 
stitute their judgment for that of 
experienced underwriters and to rely 


sulted in requiring 


dominate whole 


in many instances upon the close as 
sistance of bureaus companies which 
have demonstrated extreme hesitancy 
to engage in the healthy competition 
beneficial to the insuring public. 


On the contrary, the bureau com- 
panies have used their powers to ob 
struct such competition. 
We find that the procedural devices 
prescribed in these bills have been 


and avoid 


used to restrain competition, to en- 
force uniformity and to freeze rates 
forms. These bills place such a 
great burden of responsibility on the 


and 


Insurance Commissioner that, in many 
instances, the only road he can safely 
tread is that of political expediency. 
and this is the most tell- 
despite the inordi 


Finally 
ing point of all 
nate expense of administering these 
bills, they are not sufficient to safe 
guard company solvency. As we have 
seen, an adequate rate for one com- 
pany is often an inadequate rate for 
The real protector of com 
pany solvency is the company exami 
nation. The tax dollars wasted on 
the administration of AIC bills would 
be better in augmenting the 
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company examination sections of the 
yarious insurance departments. More- 
over, the expense of administering the 
AIC bills is an unnecessary waste of 
the taxpayers’ money, insofar as it 
may act to prevent rates from be- 
coming excessive. Free competition 
already protects the public from be- 
ing gouged in other merchandising 
fields. It will do the same thing for 
the insurance-buying public. In short, 
these bills are now only useful for one 
purpose—that of subverting the Ameri- 
can system of free enterprise. 


Recommended Changes 

Our studies and observations of the 
problems generated by the AIC bills 
inspire us to advocate changes which 
will do away with the objectionable 
conditions which we have recounted 
herein. We believe that our recom- 
mendations are in the public interest 
and in the interest of everyone con- 
nected with the insurance business. 

First, we believe that the require- 
ment that all rates be filed with, and 
approved by, the Insurance Commis- 
sioner before they can be used is 
impractical, unsound and against the 
public interest. This requirement 
should be done away with. Instead, 
the law should be so designed as to 
use the leveling force of competition 
to keep rates at a reasonable level. 
Competition will protect the public 
against exorbitant rates. In instances 
where competition is found to be lack- 
ing, the Commissioner should have 
the authority to investigate rates and 
to prohibit those which are unreason- 
ably high. He should likewise have 
the authority to prohibit unreason- 
ably low rates if they would endanger 
the insurer’s solvency or impair com- 
petition. However, he should not 
have the unnecessary and hampering 
burden of prior review of all rates. 

The suggested system would leave 
the initiative for making rates in the 
hands of underwriters where it be- 
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longs, and would place the Commis- 
sioner in a better position to carry 
out the prime objective of his office 


protection of the public interest. 

Further, we believe that no right 
should be accorded to competitors 
which enables them to attack any in- 
dividual company’s rates or policy 
forms through administrative pro 
ceedings, court appeals or otherwise. 

Next, we would abolish the re- 
quirement that members and_ sub- 
scribers of rating bureaus adhere to 
the rates and forms published by the 
bureau, and we would prohibit agree- 
ments among insurers to adhere to 
such rates. We make this recom- 
mendation with a full appreciation of 
the impact it will have on those who 
have relied on the uniformity of bureau 
rates for protection against rate com- 
petition and on those who hold to the 
theory that bureau rates are para- 
mount. \Ve nevertheless believe it 
is necessary for the continued pros 
perity of our business. If, however, 
it is felt that some strengthening of 
the bureau position as gatherers of 
statistics and interpreters of experi- 
ence is needed, we would be favorably 
inclined to such a view; but only if it 
be clear that bureau rates are not 
unique or paramount and that no 
mandate for adherence to any of the 
promulgations of the bureau is involved. 


Conclusion 

What we are proposing is a re- 
vision of the present AIC bills to do 
away with the objectionable features 
we have reviewed and to provide 
a proper degree of freedom for the 
individual insurer’s initiative in policy 
forms and rating methods, in passing 
on savings and economies in opera 
tion to the policyholder, and in serv 
ing the public better than before. We 
would open the way for the insurance 
business to progress and expand with 
the rest of the free American economy. 


(Continued on page 103) 
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Signed Statements 
By NORMAN C. EDDY 


Every signed statement taken from witnesses will probably vary 
with the technique used by the investigator. In this article Mr. 
Eddy gives his views on the signed statement—the mechanics 
involved, how to obtain a statement and what it should include. 


a porioge STATEMENTS have been referred to at one time or an- 
other as “tools of our trade.” They are the product of a claim de- 
partment and probably one of the most important products. There 
should never be any question as to whether or not a statement is taken 
on any case, since one does not know whether or not a settlement will 
result on the first call, so we therefore recommend a statement first 
and then settlement discussion. There should be no question as to 
whether or not an adjuster is able to take a good signed statement. 
The man who does not learn quickly to take a good signed statement 
is of no value to his employer. A man who reports or colors a state 
ment likewise is of no value. Our concern about statements is indica- 
tive of the fact that much of a trainee’s time is spent on signed state- 
ments and his progress and growth are measured by his ability to 
take a usable statement. 


Generally there are two kinds of statements, namely, the positive 
statement and negative statement. Negative statements should not 
be limited to the phrase—‘I know nothing of the accident’—but 
should incorporate enough information as to where the party was, 
what he was doing, etc., to establish that he knows nothing of the 
accident beyond any doubt. The positive statement is covered later on. 
Signed statements are either taken by an adjuster in longhand or in 
the presence of a court reporter. Where a court reporter’s statement 
is taken it is absolutely necessary that the witness not be sworn until 
the statement has been concluded, for if he refuses to swear to the 
statement, (1) you at least have the witness’ story in the presence of 
a court reporter who is an excellent witness to the statement and (2) 
the court reporter will indicate that the witness was not sworn, but 
will not indicate that he refused to swear to the statement. 


\ signed statement is a detailed report or verbatim statement 
written in the first person by an adjuster as it is told to him by 
someone who has knowledge of an accident or an occurrence. It is 
written in the first person because it is the narrative of the man giving 
the statement and is written by the adjuster because he is more capa- 
ble of limiting the story to facts and knows the required mechanics of 
placing information in chronological order. All positive issues must 
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be covered plus negative statements 
or facts on relevant points about 
which the teller alleges that he has 
no knowledge. It is the adjuster’s 
absolute responsibility to take an 
intangible, incoherent and_ spotty 
story and, without changing the con 
tents or the personal idiosyncrasies, 
convert it into a legible written ac 
count which will be clearly under 
stood by even the dullest jury 
member. Of course the adjuster must 
use the teller’s own words, as the 
teller’s speech and mannerisms will be 
as easily identifiable as his finger 
prints; but his method of getting this 
information will be via many careful 
and well-planned questions. 

The purposes of signed statements 
are many: 

(1) To refresh the teller’s memory 
at a later date since some of our cases 
do not go to trial for as long as two 
years and even longer in some areas 
Any individual would certainly be 
happy and would appreciate at that 
time the opportunity to read over a 
story to refresh his recollection of an 
accident when the trial takes place 
some two years after the accident oc 
curred. Surely most individuals would 
forget minute details of an accident 
after two years. 

(2) To preserve the facts of an ac 
cident contained in a statement in its 
original form so that it may be offered 
in evidence. Every statement must 
follow rules of evidence in a given 
territory at which time it can be used 
during the trial to convince a jury 
that a witness is changing his story 
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in other words “to keep the witness 
honest.” In this connection there is 
also a psychological advantage as a 
case progresses, if our opposition 
realizes that we have the story of the 
plaintiff and all witnesses tied down 
in concrete form. The average person 
who knows that he will be confronted 
by statement evidence is reluctant to 
run the risk of commiting perjury 
when he takes the witness stand. 
(3) To record accurately, con 
veniently and completely all the facts 
of an accident, whether it be a question 
of coverage or liability, to enable the 
adjuster’s supervisor and primarils 
the adjuster himself in determining 
exactly what happened and who can 
SO testify. It is also for the use of 
home office examiners, legal depart 
ments and claim managers to decide 
the issues at hand and, after review 
ing a file with good signed state 
ments, a claim supervisor or examiner 
can almost always predict liability 
coverage and/or value of the case. 
There is only one golden op 
portunity to obtain a signed state 
ment from a claimant or witness and 
the adjuster must know precisely 
what he is looking for before the 
interview and during the interview, 
and he must constantly think of all 
the possibilities and complications 
that may arise. Therefore, since you 
have but one opportunity for the 
statement, it is absolutely imperative 
that it be correct and cover all points 
since you will not get another chance 
to obtain a second statement in most 
cases. The adjuster must be able to 
imagine clearly the conditions of the 
accident as he reconstructs the situa 
tion in his own mind. If the facts are 
not perfectly clear to him, there is no 
possibility of his getting those facts 
on paper in such a manner that the 
story will be clear to anyone else. We 
must take the public as we find it and 
while some witnesses are good, others 
are poor; in any case, however, the 
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jury knows that a truck driver main 
tains a particular bearing as compared 
English and it is 

that 
very 


to a professor of 
for these reasons 
must reflect the 
witness. 


statements 


being of the 


Mechanics 


Before a statement may be offered 
in evidence at the time of trial it must 
generally satisfy various rules of evi 
dence which are of long standing. 

The subject itself is an interesting 
one, but for our purposes we will not 
There 
fore, the following comments will be 


go into any legal discussion. 
strictly of a nontechnical nature and 
intended for an adjuster’s use. 


(1) Legibility, because of its great 
importance, must be mentioned here 
even though it cannot be construed 
If the 
adjuster cannot write so that people 
read it, the 
value to anyone. 


as one of the rules of evidence. 


statement is of no 
In the majority of 
more care and deliberation will 
improve what would be 


can 


Cases, 


otherwise 


considered poor penmanship. The 
illegible chicken scratch on some 
statements I have seen not only 
wastes the time of the adjuster and 
witness and a half dozen or more 


home office supervisors who have to 
decipher it, but it lessens our chances 
of effectively using the statement be 
fore a jury and is oftentimes “thrown 
out” on the basis that if it cannot be 
read by them, who can read it. It 
also gives the witness the opportunity 
of denying some of its contents. 

We cannot force a jury to read a 
statement and our best chances to 
have a statement read center around 
those statements having the eye appeal 
of neatness and easy reading. Only the 
jurymen 
struggle through a statement which 
is hard to read and, even if they attempt 
that task, more individuals will tend 


more conscientious will 
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to take the path of least resistance by 
skipping those portions of the state 
ment which are indecipherable. Those 
usually are the most important por- 
the 


tions of statement. 


In some instances poor penmanship 
has caused a statement to be thrown 
out of court before it reached the jury 
and I have seen, in my own office, 
statements taken by an adjuster that 
he himself could not read two years 
later. Obviously this was of great 
cost to the company and of no value 
whatsoever to the trial of the case. 


Caution is also required in making 
absolutely certain that a carbon copy 
can be read. Carbon paper should be 
changed frequently. We prefer black 
paper rather than _ pencil 
carbon paper. Remember, your claim 
supervisors, 


carbon 


claim managers” and 
home office supervisors, not to men 
tion attorneys, etc., must read these 


*» 


statements. 

| have seen an attorney offer in evi 
statement 
while he waved a carbon copy under 


dence an original signed 
the witness’ nose, only to request the 
court to allow him the use of the origi- 
nal since his carbon copy could not be 
read, 


(2) Any statement 
dence must be unquestionably exactly 


offered in evi 


the same as it was at the time it was 
Do not date-stamp them and 
do not underline important remarks 


taken. 


for, if you do, witnesses will claim 
that the statements they made did noi 
contain those marks you added after 
taking the statement. It must always 
be exactly the same and it must ab- 
solutely appear that there has been 
no opportunity to change it. For this 
reason a statement is written in ink 
or ballpoint pen only. The adjuster 
starts at the extreme left of the paper 
on the very first line and writes all the 
way over to the extreme right of the 
page, leaving no margins. Likewise, 
there are no paragraphs, no blank 
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lines and no blank spaces. There are 


to be no erasures. If mistakes 
made they should be crossed out and 
the person giving the statement is re- 
quired to initial these crossouts and 
corrections. While initialing these cor- 
rections might not add to the neatness 
of the statement, it certainly adds to 
the validity. In order to guarantee that 
no pages have been inserted, deleted 
or changed the adjuster, depending 
upon the witness, should do one of 
two things: 


are 


witness write after 
the last word of the statement: “I 
have read pages and they are 
true.” This verification should, at the 
end of the word “true,” be immedi 
ately followed by the teller’s signa 
ture. There should be no blanks or 
spaces or skipping of any lines. It is 
to be in the teller’s own handwriting 
and his signature should be his first 
name, his middle initial and his last 
name followed by his address. This 
signature is then witnessed immedi- 
ately thereafter by the person (ad- 
juster) taking the statement. Avoid 
weakening your own case by sliding 
into the sloppy, easy practice of wit- 
nessing your own statement alone. 
Endeavor to obtain a disinterested 
party to sign as well, to further 
add to the validity of the statement. 
Caution must be used to be sure that 
the teller, as well as the adjuster and 
witness, signs each page of the state 
ment following the last word of each 
page. This method of signing can and 
should be used in most instances. 


(a) Have the 


(b) In the event that a witness 
balks at writing the above, and we 
find it particularly so in the South- 
ern area, we then follow a simple 
procedure by having the adjuster 
write on the last page of the state- 
ment: “Have you read this state- 
ment of pages?” and have the 
witness write the word “yes.” We 
follow this by the phrase: “Is it 
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have the witness write 


“ves” 


true?” and 
the word “\ his name 
initialing the word “yes” in both in 
This system, together with 
from the 
previous pages, further adds to the 
validity of the statement. 


and sign 
stances. 


his initials corrections on 
Of course 
he still signs each page. 


The following unusual circumstances 
may be encountered. The individual 
cannot read. This may be due to il 
literacy or to the possibility that he 
If he 
is illiterate, have a disinterested per 
son read the statement to him. This 
reading should never be done by the 
adjuster himself. After the statement 
has been read and the giver agrees 
that it is true, the reader writes: “‘] 
have read the above 


is limited to a foreign language. 


pages to 
John Jones, who says that he under 
The 
reader then signs his name and John 
Jones signs his name. Both names 
appear at the bottom of every page 
in the statement. If a language diffi 
culty is involved, have the statement 


stands them and they are true.” 


properly translated by the reader who 
“T have read the above 
to Michael Albino in 
that he 
his 


then writes: 
pages 
and he 
them 
any high school boy that you 


Italian said under 
stands 
Almost 


can pick up in the street in a foreign 


and signs name.” 


neighborhood can act as a translator. 


the 
same household or a close neighbor 


Usually there is someone in 
is the ad 
juster’s responsibility to make certain 
that the statement is translated in its 
entirety and not merely summarized 


who would be willing. It 


by a few short comments. 


The signature of the person giving 
the statement 
guage. 
statement is unable to sign his name, 
he should make an “X” in the pres 
ence of two witnesses, following which 
one writes: “I 
these 


may be in any lan 


If, however, the giver of the 


have read 


pages to John Jones, 


1960 


witness 
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* 
Any statement offered in evidence 
must be unquestionably exactly the 
same as it was at the time it was 
taken, the author emphasizes. 

. 


who says they are true and I saw him 
make his mark.” The adjuster then 
encompasses the X by placing “his” 
in front of the X “mark” in back 
of the X, the individual's first name 
above the X and his last name below 
it. Bear in mind that the strength 
of the X rests upon our ability to 
produce two witnesses who saw the 
mark made. Again, be sure to get 
their addresses and have both of them 
sign each page. 

If the statement was taken from a 
child, his mother or 


adult member of the household should 


father or some 


write: “I have read the above 

pages and they are exactly as Johnnie 
told me the story when he first came 
the 
The statement 


home.” This is then signed by 
person who wrote it. 
should also be signed by the child if 
he is old enough to read and write. 
A statement must be limited to 

We can only include points 


(3) 
facts. 
that the individual knows. He knows 
something only if he has heard, seen, 
smelled, tasted or felt it. We will not 
include things that he has imagined 
or guessed. On the other hand, it is 
very important to bear constantly in 
mind that we must include a negative 
pertaining to important 
facts which he not 
know. Only by ruling out these factors 
can we be certain that, at ; 
trial, we will get the true story un 
adulterated by wishful thinking or 
comments made by interested parties. 


statement 
claims he does 


time of 


For instance, a person who says, “I 
turned around when I heard the crash,” 
does not know any of the facts lead- 
ing up to the crash, and his story will 
then start with what he saw when he 


turned around. Since hearsay is out, 
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tell the court the circum- 
which related 
to him about the conditions prior to 
the crash. His story will then start 
with what he when he turned 
and The in- 
vestigator who is on his toes will then 
start asking himself: “Did this wit 
Did he actually hear it?” 


he cannot 


stances someone else 


Saw 


around, nothing else. 


ness see it? 


It will require a stretch of the investi- 
gator’s imagination to determine him- 
self whether he is recording fact or 
He must mentally put himself 
in the position occupied by the wit- 
ness at the accident if he expects to 
get a clear conception of what took 
place. 


fancy. 


Opinions, conclusions and suppo- 
not therefore, 
are not recorded in the statement. It 
is our job to assemble the facts. It 


sitions are facts and, 


is the jury's job to come to the con- 
Our facts must be complete 
enough and accurate enough to carry 
the jury to the conclusion which we 


clusions. 


are trying to prove. For this reason, 
it is apparent that an investigator is 
thinking when he enters in his 
statement: “The other driver applied 
his brakes when me.” It is 


not 


he saw 
impossible to say when another per- 
first you. The correct way 
of recording information like this is 
: “When the front wheels of the 
car 


son Saw 
to Say 
other approximately five 
feet from his near intersection line, | 
saw his and stop turn- 
the 


down and come to a 


were 


W heels l ck 


ing.” Or one can say: “I saw 


other car slow 


stop within 20 feet.” Before one can 


say that a man put his foot on the 
brake, he must actually be in the car 
and witness the movements of the 


driver's foot. There are, on the other 


hand, actual perceptions which lead 
one to the conclusion that the other 
driver applied his brakes. These per- 
ceptions should be recorded so that 
the jury will be led along to the same 
conclusion. 
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In like manner it is best to avoid 


sentences containing the “if—would” 
combination. Obviously, it is an 
opinion or conclusion to say: “Jf the 
3uick had not been going so fast, it 
would not have hit the Ford.” Our 
problem is to corral enough facts so 
that a jury will find themselves at the 
conclusion. More examples are the 
terms: “He must have’”—“probably” 


““T suppose’’—‘‘I guess” 


Words that in themselves are con- 
sidered a conclusion are the familiar 
ones: “drunk 
—unconscious.” 


sober” and “conscious 
Both drunkenness 
and unconsciousness are conclusions 
arrived at as the result of knowledge 
gained by 
or feeling. 
in degree, 
measures, it is a good word to avoid. 
Instead, far more effective is a recital 
of observations which leads to the 
general opinion that a person was 
intoxicated. 


seeing, hearing, smelling 
Since drunkenness varies 


tested only by scientific 


It seems unnecessary to point out 
that joint statements are taboo. It is 
improbable that two people riding in 
the same automobile would observe 
the same occurrences at exactly the 
same time. By way of caution, after 
taking a statement from the husband- 
driver, do not let his wife, who was 
sitting beside him at the time of the 
accident, tell you her story is exactly 
like his and, therefore, she would like 
to sign his statement instead of giv- 
ing a complete one of her own. We 
must have a separate statement on a 
separate page from each person who 
knows something about the accident. 


Although you have been cautioned 
about not including opinions, the cor- 


rect illustration above includes the 
phrase “approximately five feet from 
the intersection.” It is common 


knowledge that a person cannot give 
accurate distances without measuring 
them nor accurate speeds without a 
speedometer. Therefore, when 
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cussing speeds and distances, we make 
an exception to the general rule of 
opinion and usually permit the person 
giving the statement to say approxi 
mately so many miles per 
approximately so many feet. 


he Mur or 


(4) Identifying or alluding to an 
insurance company during the trial 
will lead to a mistrial in most juris 
dictions, particularly if brought out 
by the adverse party. For this reason, 
and also because it would prejudice 
a jury, we do not include the identity 
of any 


insurance our 


statements, nor do we include such a 


company in 


reference as: “ 
company.” 


| notified my insurance 
Furthermore, 
statement is taken at one of our com 

pany instead of the usual 
such as one would find on 
a letter, we f 


when a 


offices, 
heading 
put only the name of 


the city, and the date. This heading 
advises us that the statement was 
taken at that particular office. 

(5) The text of a statement must 
obviously be that of a person who 
gave the statement. We start: “] 
am and 
following that the entire statement 


should be in narrative form in the 
the 
Include characteristic expressions in 


vernacular of person giving it 


his speech, grammatical peculiarities 
and, most important of all, his own 
We must be 


vocabulary. careful to 


avoid technical words and_ phrases 
which the average person does not 


use. Even such common expressions 


as “claimant,” “plaintiff,” and “defend 


ant” would come into this category. 


The same might be true of certain 


medical or mechanical terms to which 


we have grown accustomed, In state 
ments from children or poorly edu 
cated people we probably will not 


find many complex sentences or rela- 
tive clauses. We have won cases by 
sticking to the construction and vo 
the the 


the 


cabulary of person giving 


statement. Likewise, we _ lost 
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case in which an adjuster substituted 


the word “artics’” for the witiess’ 
word “galoshes.”” On the stand, the 
witness denied the statement and 


claimed that she did not know what 
“artics’ meant. We were not per- 
mitted to introduce the statement in 
Although we to the 
individual’s wording, we must be care 


evidence. stick 
ful not to be so obvious that he feels 
as though we are ridiculing him. For 
instance, we would not think of writ 
ing a statement in any kind of dialect. 


Regardless of the witness’ vocabu 


lary, there is never any excuse to 
include in the statement any kind of 
profanity or derogatory remarks di 
toward nationality or 


rected race, 


religion. 


How to Get Them 


The general psychology of our ap 
proach in statement taking is based 
on the fundamental principles of com 
mon sense. For this reason, it is dif- 
ficult to prepare a section such as this 
without encroaching on Dale Carnegie 
or being trite. Various new men have 
asked for help and suggestions on this 
subject and for that reason the fol 
lowing brief comments are inserted 
for whatever they may be worth. 
part of 
Since we 


Sincerity 1s an essential 


public relations work. are 
individuals dealing with other person 
alities which are just as varied, there 
can be no common approach or canned 
technique used to secure statements. 
The tactics that suit one personality 
The 


public is quick to recognize a faker 


may be fatal for someone else. 
or blutter. The success of our busi 
ness depends upon confidence ; 
of superficiality only breeds mistrust 


veneer 
with eventual failure. Therefore, be 
vi urself. 


A claimsman who does not. thor- 


oughly enjoy most of his calls is in 


the wrong business. Furthermore, if 
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he is really a student of human na 
ture, the people he deals with should 
enjoy the 
many cases, the adjuster’s visit will 


likewise experience. In 
represent a break in the routine, hum- 
It is 
naturally not going to be a pleasant 
intermission for him if you continu- 


drum existence of the witness. 


ally deflate him or attempt to impress 
him with your experiences and all the 
Instead, 
make his interest your interest. Let 
him talk about hobbies and the things 


things you think you know. 


close to his heart. 


Usually, a direct initial approach 
brings the most satisfactory results. 


Briefly, in your own language: “Good 


morning. | am from the insurance 
company. I came to talk with you 
about the accident yesterday.” Hav- 


ing thus announced yourself and what 

want, it may 
shift the 

interest. This interest can be seen by 


you be well to immedi 


ately conversation to his 
an astute observer in countless ways 
as one approaches the neighborhood, 
the house, enters the living room and, 
of course, meets the individual him- 
What was he doing, 
he dressed, what was he reading when 


self. how was 
you arrived? The more you observe 
about him or know about him before 
you arrive, the will be to 
find and to hold his interest. 

Notice 
that we “get a state- 
ment.” In fact, we avoid the use of 
that word throughout the interview 
as its connotation scares most people 


easier it 


that we do 
have called to 


not announce 


The amount of time in gaining con- 
fidence before we begin to talk about 
the accident will vary considerably 
with communities, sections of the coun- 
try and individuals. A city business- 
man likes to get down to the topic 
in question with a minimum of chit- 


chat. On the other hand, you will 
find people who promptly become 
suspicious and freeze if a certain 


amount of folksy conversation is not 
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exchanged. At times, we can success- 
fully play upon the innate altruism 
of a hostile witness by getting him 
to like us and have confidence in us 
because he was able to do some small 
personal favor. There are other times 
when an adjuster will engage in this 
preliminary sparring to give himself 
a chance to size up the situation and 
plan his approach. 

At the proper time, ask the wit- 
ness: “What happened at the ac- 
cident?” His answer, typical of a 
layman, will be incoherent, filled with 
opinions and generalities. Neverthe 
less, it breaks the ice and leads to 
your next step which consists of tak- 
ing out a piece of paper and roughly 
sketching the locus in question. A 
sketch of some sort should be drawn 
for every statement that is taken. It 
is the simplest method of getting the 
witness’ story in specific terms, thus 
giving the adjuster enough facts to 
write a story intelligently. It helps 
to place the witness. A diagram also 
makes description easier for the wit- 
ness who, lacking in imagination, has 
difficulty picturing an intersection, 
the aisle of a department store, a 
particular stairway or whatever the 
locus may have been. by means of a 
drawing, he is able to get the facts 
squared away in his own mind while 
developing the feeling that he is co- 
operating with the adjuster. At all 
times he should feel that we consider 
his story worthwhile. This rough 
diagram may be redrawn any num- 
ber of times during the interview and, 
in fact, it is frequently necessary to 
make several attempts before the area 
is drawn to the satisfaction of the 
witness. A skimpy diagram on the 
back of an envelope or other small 
piece of paper does not prove to be 
as effective as a good-sized drawing 
covering an entire sheet of statement 
paper. Furthermore, if a statement 
pad is used, both pad and pen have 
been out of the brief case long enough 
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There is no outline, guide or for- 
mula, says the author, that can sub- 
stitute for individual thinking when 
an adjuster wonders what facts should 
be included in the statement. 


for a witness to get over any natyral 
fear or panic before the actual writ- 
ing of the text is begun. 

After the facts are generally under- 
stood by both parties, the adjuster 
can begin writing his statement by 
explaining that “he had better make 
a few notes.” The specific content of 
the statement will be discussed else- 
where, but the story should run along 
in chronological sequence. 

The identification of the witness is 
probably the second most important 
part of the statement. You should 
accurately record his name, age, color, 
name of wife, names and ages of chil- 
dren, address, employer's name and 
address, the name of his immediate 
supervisor, whether he owns his own 
home or rents, the address of his 
mother and/or father, sisters and/or 
brothers and the name of some party 
who will always know his where- 
abouts. The immediate prior address 
is always desirable. If any traveling is 
done by the witness he should be fur- 
nished with a postcard, self-addressed 
and stamped, advising him to mail that 
postcard to the adjuster if he moves. 
If he moves and mails the postcard 
to the adjuster, additional postcards 
should be sent to him at that location 
and a call on the witness should be 
made by the proper office to keep the 
witness friendly. 

The last step involves the signing 
of your statement. To begin with, do 
not start out by letting the witness 
realize how important it is for him 
to sign. By being completely casual 
and nonchalant about it, you do not 
arouse anxieties or suspicions. After 
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you have finished the statement to 
your satisfaction, pass the pad along 
with your pen to the witness and ask 
him to read it over. He will reach 
for the pad out of curiosity and, if 
the pen is passed to him at the same 
time, he will be equipped with all 
that is necessary for the act of sign- 
ing. While he is reading, make sure 
that you get beyond his reach so that 
he cannot hand it back to you. 


When the witness has completed his 
reading of your statement, ask him: 
“Ts that right?’’ When he agrees you 
simply say: “All right, approve it.” 
As his pen is poised to write and 
he looks at you questioningly for a 
better explanation, you can dictate: 
“T have read the above 
and they are true.”” Then tell him to 
add his name or follow the 


choice closing. 


pages 


second 


The vast majority of our cases 
work out just as simply as the steps 
outlined in the above paragraph. The 
results are favorable [because we are 
matter-of-fact, have an 
avoid the _ frightening 
You|will notice that 


air of confi 
dence and 
words “sign it.” 
we used the term “approve it” and 
you will also notice that we did not 
ask the witness whether he would 
approve it. When 
ourselves open for a, refusal. On the 
other hand, a surprisingly great num- 
ber of people do what they are told 


we ask, we leave 


and consider it a part of the neces 
sary formality tell them 
what to do. 


when we 


At this point, you will occasionally 
run into people who refuse to sign. 
If you foresee this difficulty as you 
are going along it is sometimes wise 
to make several 
which the witness should then notice 
while reading through the statement. 
These mistakes should then be crossed 
out and the corrections either writ 
ten by the witness himself or else 
initialed by him. Initials on 


obvious mistakes 


every 


Signed Statements 


page go a long way in proving the 
validity of a statement that lacks the 
usual ending. 


The witness’ refusal is the adjus 
ter’'s cue to begin some positive ac- 
tion and persuasion. Do not be one 
of those middle-of-the-road adjusters 
who drops his tail between his legs, 
gathers up his material and beats a 
hasty retreat when the witness balks. 
\lthough an unsigned statement does 
record the facts of the conversation 
for the adjuster’s use at a later date, 
we do not win cases with statements 
lacking a signature. You are only 
doing a slipshod job when you fail 
to work for these signatures. This is 
so true that in some offices a record 
is kept by individuals of the number 
of statements that have not been 
It is more than just coinci- 
dence that the better investigators 
are the ones who come through with 


signed. 


a minimum of unsigned statements. 


If the witness is at all rational or 
reasonable, you can focus your attack 
on whatever he replies to your ques- 
tion: “Why won't you sign it?” When 
what is restraining him, 


know where to 


you know 


you should concen- 


trate your arguments. 
The following are some of the stock 
Ss 
answers given by witnesses to justify 


their refusals to sign. Think about 
these answers. Decide what you 


would say to refute these arguments. 
Then discuss them with your super- 
visor in order to get his slant on the 
issue. 

(1) “I never sign anything.” Every- 
one has an opinion and this is yours. 
You sign your mail don’t you? 

(2) “Get the story from your man 

don’t bother me.” There are two 
sides to every story and we are try- 
am 
sure you want to see justice done. 


ing to develop only the facts. I 


“IT don’t want to get mixed up 
don't want to go to court.” 


93 


(3) 
in it. | 





| 
| 
| 


You are already involved and may be 
subpoenaed to appear, but this story 
might result in a settlement and you 
may not be called to court. 


(4) “This is the truth; you don't 
need my signature.” You know it 
and I know it, but we must convince 
others. 


(5) “How much is it worth to you 
if I sign?” Not one cent. 

(6) “My husband told me not to 
sign anything.” | am sure he is re- 
ferring to some form of legal instru- 
ment. This is merely your version of 
the happening. 

(7) “I won't sign it unless you give 
me a copy.” Give the witness a copy 
and have him indicate that he received 
same. 

(8) “If I sign, I won't get paid 
anything.” (This is a frequent chal- 
lenge offered by claimants). If you 
do not approve it, our company will 
feel that it is not a true story and 
they probably won’t pay you. 

From time to time, witnesses have 
been convinced that they should 
write: “I have read the above 
pages. They are true, but | refuse 
to sign my name.” Although these 
people do not think so, such a speci- 
men of their writing is as binding as 
a ‘signature, especially if corrections 
have been initialed on the preceding 
pages. There have been situations 
when an adjuster persuaded the wit- 
ness that this written refusal did not 
make sense unless a name was affixed 
thereto. A few people have even writ- 
ten this.refusal and then automati- 
cally, apparently without thinking, 
signed their names to it. 

An investigator is never excused 


be- 


for failing to take a statement 
cause -he “did not think the person 
would sign it.” This is a rash pre- 
diction to make before the proper 
approach has been tried. 
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What to Include 


There is no outline, formula or 
guide that can substitute for indi 
vidual thinking when an _ adjuster 
wonders what facts should be included 
in the statement. Before starting your 
statement, have an idea of what you 
are looking for. What is the crux of 
the issue? What liability angle should 
be explored? On what medical angles 
will we need information? Bear in 
mind that we need these facts in their 
most detailed form. Remember also 
that our primary objective in any 
investigation is to get the unbiased 
truth. You are not being honest with 
yourself or the company when you 
take a story from a naive, unsuspect 
ing witness and garble it or color it 
so that the liability will appear in 
our favor. The truth will come out 
sooner or later and a story that an 
adjuster has altered only serves to 
give us the wrong outlook on the 
overall picture. 

If a claimant gives a story that is 
exaggerated to the point of being ri- 
diculous or describes an accident in 
such a manner that the occurrence 
obviously could not have happened 
that way, we record his story and 
“let him hang himself.” On the other 
hand, it is prudent to tactfully check 
an assured who is telling a story that 
describes an impossible set of cir- 
cumstances. 


Good statements come only with 
practice and are the result of dili 
gent thinking. There is always room 
for improvement. It is to your per- 
sonal advantage as well as to the com- 
pany’s to give a maximum of effort 
to the task of consistently improving 
the quality of your statements. 

The test of a good adjuster is not 
to be measured by selling “salt” 
alone. It is measured by his ability 
to represent his company by leaving 


(Continued on page 116) 
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Impartial Medical Testimony Plan— 
Its Operation and Results 


By JAMES B. M. McNALLY 


Associate Justice James B. M. McNally of the New York Su- 
preme Court, Appellate Division, feels the impartial medical 
testimony plan has (1) helped to relieve court congestion, (2) re- 
sulted in savings and economy in court operation and (3) led 
the way to better diagnosis in the field of traumatic medicine. 


HE SUCCESSFUL INAUGURATION and operation of the 1m- 

partial medical testimony rule depends primarily upon three factors: 
(1) the selection of the doctors to constitute the panel, (2) the selec- 
tion of cases for reference to the panel and (3) the provision of funds 
to finance the procedure. 

The judges, lawyers and doctors who devised the project were well 
aware of the difficulties inherent in the choosing of impartial and 
reputable men to perform the medical examinations required by the 
rule. Wisely, they entrusted the choice to the medical profession 
itself. A special joint committee of the New York Academy of Medi- 
cine and the New York County Medical Society was formed to choose 
the members of the panel. The announced requirement for member- 
ship was that the doctors chosen must be acknowledged leading au- 
thorities in the various branches of medicine involved, but not 
prominently identified in their previous practice with service as experts 
for either plaintiffs or defendants in personal injury litigation. The 
specialties needed, and the number required for each, were indicated 
to the selection committee by the justices of the supreme court. The 
committee then compiled the lists of names and persuaded those 
chosen to accept the assignment. Despite the announced specification 
that only experts of the highest qualifications—men who would ordi- 
narily avoid the role of partisans and refuse to appear for either side 
in ordinary litigation—would be selected, it was not difficult to recruit 
the panel. Those selected were almost always willing, as a public and 
professional duty, to place their services at the court’s disposal. 

Here is how the plan works. Dr. Howard Reid Craig, director 
of the Academy of Medicine, and the County Medical Society cooper- 
ated in establishing and manning 18 different panels of outstanding 
doctors in those areas of medicine in which expert testimony is most 
required. The range ran from 15 doctors in the orthopedic panel to 
one or two in some of the others. About 40 per cent of all the cases 
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This article was first presented as a 

speech before the Ninth Annual Fall 

Institute of the Minnesota State Bar 

Association, held in November, 1959. 
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involved claims of post-concussion 
syndromes. About 29 per cent of the 
claims were fractures. None of the 
doctors had ever been identified with 
either plaintiffs or defendants in per- 
sonal injury litigation. No judge 
or lawyer had anything to do with 
the selection of the panel experts. 


The best results, I think, have come 
from pretrial conferences. The judge 
in the pretrial part has vefore him 
medical reports by the doctors from 
both sides. If there is a sharp dis- 
pute as to the claimed injuries and 
the judge believes a report by an im- 
partial expert will be helpful, he 
orders such a reference on a form 
which has been made up for that pur- 
pose. That form contains an order 
in which the judge describes the nature 
of the medical dispute and indicates 
the type of specialist who is to ex- 
amine the plaintiff. The judge and 
the lawyers do not know the names of 
the available specialists; they 
know what specialties are available. 


only 


Next, the lawyers for the parties 
go to the medical report office where 
the clerk consults his confidential files 
to see what doctor is next on the list 
to be called in the specialty indicated 
by the judge. Doctors are called in 
rotation. The clerk familiarizes the 
lawyers with the procedure if the 
lawyers do not know it. The clerk 
ascertains what date will be conveni- 
ent for all parties, then telephones 
the chosen doctor’s office to make the 
appointment for the examination. The 
medical reports of both parties are 
submitted to the impartial expert in 
advance of the examination, and the 
hospital records, if any, 
poenaed to be sent directly to the 
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are sub- 


doctor’s office. The lawyers may at 


tend the examination. 

After the examination, the 
sends three copies of his report to the 
medical report office. The clerk re 
tains copy for the judge and 
sends the other two copies to the 


expert 


one 
lawyers. The judge and the lawyers 
discuss the case again, in the light of 
the new report, at a subsequent pre- 
trial conference. 

If the case goes to trial, the im- 
partial expert may be called to testify 
by either side or by the judge. The 
nature of his appointment and the 
source of his compensation are dis- 
closed to the jury. His examination 
proceeds in much the same manner as 
the examination of any other expert 
Naturally, his views, while 
not conclusive, most influential 
with the finders of fact. All fees of 
panel experts, for examination and 


witness. 
are 


court appearances alike, are paid by 
the county. 


Conclusion 

This plan went into effect, orig 
inally, on December 1, 1952. | 
would suggest that the plan might 
bear fruit in actions on insurance con- 
tracts, malpractice cases, probate pro 
ceedings, and other types of litigation 
in which the physical or mental con 
dition of any party may be in issue. 
These are fertile fields for experimen- 
tation in providing truly impartial 
medical skill. 

In summing up the achievements of 
the rule since put into operation in New 
York, it is my opinion that it has im- 
proved the process of finding medical 
facts in litigated cases; it has helped 
somewhat in relieving court congestion ; 
it has proved that the amount expended 


for it results in savings and economy 
in court operation; and, lastly, it has 


pointed the way to better diagnosis 
in the field of traumatic medicine. 


[The End] 
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Workmen’s Compensation: 


A. Self-Appraisal 


By Col. S. E. SENIOR 


In today’s advanced social and economic society there is a need for 
broader coverage under the workmen’s compensation laws, according 
to the author. It is Col. Senior’s conviction that if the present system 
of benefits is allowed to become inadequate so that present social and 
economic needs are not fulfilled, the ingenuity of man will inevitably 
devise alternative methods in order to alleviate these inadequacies. 


RE WE AT A CROSSROAD TODAY in the present stage of 
tI XAevolution of the workmen’s compensation law? It is singularly 
appropriate to pose this question to you in whose future will rest the 
obligation to facilitate constructive recognition of the mutual rights 
and responsibilities of labor and management and their responsibility, 
in turn, for the recognition of the rights of the public. Not one of 
us can disassociate himself from the collective concept. All of us, 
together, constitute the public. 


In order to illuminate the background of the law, we should recall 
that the common law, as we. know it, grew out of cottage industry in 
England. The concept of workmen’s compensation that concerns us 
arose out of the needs resulting from the industrialization of nations. 
With the growth of corporate industry the fellow-servant rule, the 
doctrines of assumption of risk and contributory negligence, all of 
which had given employers large areas of defense in tort actions under 
the common law, were no longer deemed justifiable when extended to 
include fault attributable to manager’s negligence. 

England today has a workmen’s compensation act that provides 
for benefits without regard to fault as a cause of injury or industrial 
illness. In addition to that protection, workers have the right to sue 
their employers for negligence if there has been an infringement of 
the factory code, or if their employers have been otherwise careless 
or lacking in foresight. 

When American jurisdictions adopted workmen’s compensation 
laws, such laws provided an exclusive rather than a supplemental 
remedy. A number of states allow the employer or the employee to 
elect whether he will be bound by the workmen’s compensation statute. 

In New York, the workmen’s compensation law is exclusive and 
in place of any other liability of the employer to the employee and 
his beneficiaries. However, if the employer is in default of his legal 
obligation by failing to provide workmen’s compensation insurance, 
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the employee may elect to sue the 
employer for negligence and then the 
employer may not plead common 
law defenses. 

The United States Supreme Court 
in 1921 stated most cogently the phi- 
losophy underlying workmen’s com- 
pensation. In its decision the Court 
said: 

“Workmen’s compensation legisla- 
tion rests upon the idea of status, not 
upon that of implied contract; that 
is upon the conception that the in- 
jured workman is entitled to compen- 
sation for an injury sustained in the 
service of an industry to whose oper- 
ations he contributes his work as the 
owner contributes his capital—the one 
for the sake of wages and the other 
for the sake of profits. The liability 
is based, not upon any act or omis- 
sion by the employer, but upon the 
existence of the relationship which 
the employee bears to the employ- 
ment because of and in the course of 
which he has been injured.” 

The exclusiveness of the workmen’s 
compensation law as the remedy for 
employees also affords substantial fi- 
nancial protection to industry. I[llus- 
trative thereof is the fact that no 
provision or allowance is made for 
such vague and difficult-to-evaluate 
factors as pain and suffering, which 
might be claimed under common law 
action. The value of this relief has 
been further heightened since 1935 
when all-inclusive coverage of occu- 
pational was incorporated 
into our law. Under this broad un- 
limited concept, there are included 
today such occupational diseases as 
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diseases 


those resulting from ionizing radi- 
ation and those caused by the exotic 
new materials that are now finding 
industrial application. 

Administrative procedures that have 
been adopted under the workmen’s 
compensation law are as varied as the 
states. In some jurisdictions there is 
court supervision; in others, adminis- 
tration is by board or commission. 
Closeness and degree of supervision 
also vary among the states. Where 
the amount of compensation is deter 
mined within prescribed bounds, by 
direct agreement between the injured 
worker and the employer or his in 
surance carrier, guarantee of the 
adequacy of payment will depend 
generally upon fairness and absence of 
overreaching, coupled with the alert 
ness of the administering or super 
vising agency. 

The New York law was amended 
in 1915 to permit such direct settle 
ment of claims. An investigation in 
1919 revealed that in the intervening 
four years injured employees had been 
underpaid by at least $5 million, so 
the direct settlement procedure was 
favor of the present 
requirement that no case may be closed 


abandoned in 


without giving the parties an oppor- 
tunity to be heard. Underpayment 
may still be a problem in other juris 
dictions which continue to authorize 
direct settlement. Under the New 
York law, however, the power to 
hear and determine claims for work 
men’s compensation is vested in the 
workmen's compensation board. 


In 1928, our state court of appeals 
spelled out how simply and directly 
the law intended to 
The court wrote: 


was function. 


“The Workmen’s Compensation Law 
was particularly framed to avoid legal 
terminology and the technicalities of 
law pleading. It intended that 
the working people themselves could 
make and file these claims and give 


1LJ— February, 1960 


Was 


the notice of injury. The cost and 
expense of employing attorneys.were 
to be avoided if possible.” 

Over the years, some of the changes 
in the law designed to accomplish 
purposes that in themselves are praise 
worthy have added immeasurably to 
the complexities of its administration 
and to the procedures that must be 
followed by the injured employee or 
his dependents in presenting their 
I suppose this should not be 


wholly unexpected in an area where 


claims. 


financial claims, legal rights and pro 
fessional interest all meet on a com 


mon ground. But | think that any 
serious student of the history and 


evolution of the workmen’s compen 
sation laws would be appalled by the 
complications which have arisen and 
by the special interests which have 
the 
original 


influenced and greatly modified 
essential simplicity of the 
Now we a complex and 


idea. have 


highly specialized body of law. 

As I said, the original purpose of 
the law twofold: to 
injured worker full medical treatment 


was assure an 
for any hurt suffered arising out of 
and in the course of employment and, 
at the same time, to provide him with 
a portion of his wages so that he 
and his family would not suffer from 
need during his period of inactivity 
or limited activity. The other side of 
the purpose pro 
vided the employer that he would 
no longer be subject to common law 


was the assurance 


suits by his employees. Hence, he 
from 


his production 


Was given a_ basis which to 
calculate definitively 
through 


the foreseeable allowances to be made 


including, insurance, 


costs 


for benefits to become due his work 
staff for injuries likely to be suffered. 


Concept of Rehabilitation 


Yet today, in this streamlined, atom 
powered age, we are confronted with 
increasing litigation and resultant de 


Workmen's Compensation 


lays in final adjudication. Through ad- 
ministration and legislation we must 
give increasing consideration to meas- 
that provide prompt and 
adequate benefits to the industrially 


ures will 


injured, with the irreducible mini- 
mum of delay and litigation. Those 


benefits must unfailingly include the 
medical care and rehabilita- 
tion. When a is hurt at work, 
immediately after—if not during—the 
actual first-aid therapy, primary con- 
sideration toward 
his fullest and speediest restoration 
to employability and employment and, 
former 
retraining 


best of 


man 


must be directed 


if he cannot return to his 
employment, 
program 


productivity and human dignity. 


then to a 


designed to preserve his 


Lack of sufficient emphasis on such 
a rehabilitation and re-employment 
approach definitely contributes to the 
making of a court procedure out of 
workmen’s compensation. This agoniz- 
ing litigation becomes a prime factor 
in retarding recovery, in obscuring 
and impeding the re-employment urge 
and motivation, and in raising com- 


pensation costs. But it is the injured 


worker who suffers most from the 
delays and the cost of litigation. 


Perhaps our activity might better be 
entitled rehabilitation,” 
rather than workmen’s compensation. 


“workmen's 


It was thought that workmen's 
would minimize ad- 


versary proceedings. The workmen's 


compensation 


compensation board was to function 
as a quasi-judicial body, supervising 
the administration of claims and ad 
judicating the few controverted ones. 
On the basis of claim forms, medical 
reports and legal briefs, perhaps, in 
those few cases where questions of 
the 
be able to render its decision with a 


law are concerned, board would 
minimum of hearings and delays. To- 
day, litigation in compensation cases 
arises from a multiplicity of sources. 
We are confronted with the stern and 
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real challenge of reviewing the many 
causes of adversary proceedings and 
all aspects thereof, in order to find 
methods of reducing formal trial 
procedure to the greatest extent con- 
sistent with proper determination of 
claims. Unnecessary and prolonged liti- 
gation constitutes a wasteful expense 
to claimants, insurance carriers, in 
dustry and, accordingly, to the public. 


The the may 
otherwise be gauged by citing that 
some 392,000 hearings were held 
throughout New York State last year. 
Of these, 34,000 were disposed of on 
a motion calendar. That is to 
they were noncontroverted cases that 
were simply processed through such 
a calendar in order to achieve a pro 
forma closing in conformity with ad 
ministrative regulations and supposed 
legal requirements. Under this pro- 
cedure, notice of the proposed de- 
cision is sent to all interested parties 


scope of problem 


Say, 


and, unless one takes exception, there 
is no need for personal appearance 
before the referee. The remainder of 
the hearings are formal—evidence is 
submitted, testimony is taken, pro- 
ceedings are recorded and the formal 
decision rendered. 


While the figure of 392,000 hearings 
conducted last year appears staggering, 
it represents a considerable contrac 
tion from prior years when upwards 
of 500,000 hearings were held. I em- 
phasize these figures to show that the 
board has been alert to the need for 
speedier adjudications and elimination 
of wasteful proceedings. 

Besides, we must never lose sight 
of our objective, which is to achieve 
the full intendment of the law through 
prompt payment of benefits and speedy 


provision of complete medical and 
restorative care. There should be no 
withdrawal of essential 


the worker or the industry. 


services to 


Another basic principle of work- 
men’s compensation is that the claim- 
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ant should receive just and adequate 
benefits. The pattern of the law con- 
templated that the injured employee 
would receive in workmen’s compen- 
sation a benefit equal to two thirds 
of his average weekly wage. It could 
well be urged that this was the origi- 
nal quid pro quo, in exchange for 
for which employees and their de- 
pendents were deprived of their com 
mon law rights and any other claims 
against their employers. As a result 
wage 
benefit 


of an increase in levels the 
maximum weekly payment 
that now may be allowed an injured 
worker is only about 50 per cent of 
the average industrial weekly wage. 
This imbalance needs to be redressed. 

An archaic table makes arbitrary 
provision in terms of schedule awards 
for permanent loss. Be it man, woman 
or child, loss of an arm, for example, 
calls for an award of 312 weeks. We 
cannot be satisfied with a statute that 
pays a commercial artist who loses 
his right arm—his painting arm—the 
same sum of money he would receive 
for his left—his nonpainting arm—had 
it been amputated. We cannot accept 
this as the best justice that we can 
The 


problems are not the best ones. An 


offer. present answers to these 
important legislative change in this 
respect—as, possibly, rating all perma 
nent disabilities in terms of a per cent 
loss of full ability for life—must be 
preceded by a very careful and im- 
partial survey. 


Revised Medical Care Needs 
Medical care, the vital adjunct to 
cash benefits, must also be made cur 
rent with today’s needs and stand 
ards. By rehabilitation we mean to 
signify much more than recovery. 
We mean the f 
to fullest gainful 
physical, 


restoration of a man 
employment—his 
psychological and _ voca 
tional needs repaired, and his place 


as a productive member of the com 
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munity restored to him. The reha- 
bilitation of the injured should start 
with the first attending physician but 
it is also the responsibility of the 
man himself, his employer and the 
insurance carrier. Rehabilitation is 
an essential ingredient of workmen's 
compensation—it is part of what an 
employer is paying for when he buys 
his workmen’s compensation insur 
ance. It is as much a part of compen- 
sation as the cash benefit payments 
and, if the law is to achieve its in 
tended objectives, this dominart as 
pect must the 
study and scrutiny as does the ade 


receive same close 
quacy of the cash benefit payments, 
in order to render full justice in this 
activity. Rehabilitation 
stituted in all cases of injury or ill- 
ness, not only in the severe or dramatic 


must be in 


accidents. It is vital to the economy 
of our state—in fact, to the man 
power potential of the entire nation 
-that we lay much more stress upon 
rehabilitation in the whole spectrum 
of injuries and ailments than we have 
done thus far. Only then will this 
program fully emerge as the prime 
response to the toll of human car 
nage which industry exacts of us. 
The type and quality of medical 
care given injured workers has been, 
and continues to be, a 
investigation, 
and recommendation. Indeed it is one 
of the foremost aspects of the law that 


subject ot 


exploration, criticism 


is constantly under review, change 
and challenge. 

student of medical 
workmen’s compensation 
program has been Dr. 
of the Sloan Institute at Cornell. In 
outlining the history of medical care 
under the New York law, in a recent 


A recent 
under the 


care 


Louis Reed 


speech he reported that the principle 
of free physician by the 
employee was legislated in 1935 as a 
result of abuses of the previous 
tem under which the employer or 
insurance carrier chose the physician. 


choice of 


sys- 


Workmen's Compensation 


Among these abuses, he said, were 
solicitation of business by physicians 
or clinics, undercutting of established 
fees in competing for the work, and 
improper or inadequate care. He noted 
also that there was pressure from the 
medical profession to open the prac- 
tice of compensation medicine to the 
entire profession, and that labor and 
social welfare organizations believed 
it improper for the employer or car- 
rier to have possession of the medical 
records and presumable control of the 
medical testimony bearing upon an 
Now 
that free choice has been established 


injured worker’s benefit claim. 


for 24 years, Dr. Reed reported, cer 
tain second thoughts are being voiced 
about its unequivocal value. Although 
many workers obtain excellent care, 
perhaps better than they would for 
accidents not arising from employ- 
ment, employers and carriers cite 
treatment provided 
was inadequate or was rendered by 
a physician not qualified to provide 
the type of care needed, resulting in 
an unnecessary prolongation of disa- 
bility or a permanent residual disa- 
bility that might otherwise have been 
avoided. However, Dr. noted 
that it is impossible to say whether 


cases wherein 


Reed 


such cases occur more frequently than 
in noncompensation medical care. 
In 1944, only nine years after abuses 
by carriers and employers helped to 
bring about the institution of 
choice of physician, another investi- 


free 


gation revealed the existence of rings 
of lawyers, and union 
representatives who cooperated with 
another 


physicians 
one the physician helping 
the lawyer to build a case and all 
concerned 
ment 


countenancing overtreat 
resulting higher fees by 
the physician. 


and 


\bout $50 million a year is spent 
under the workmen’s compensation 
program in New York State for medi- 
cal and hospital care. From the mag- 
nitude of that figure, and it increases 
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annually, one can well appreciate the 
need for constant, and indeed in- 
creasing, vigilance in this area of the 
operation of the law. 

As I have stated, the original in- 
tent of our act was to make provision 
for medical care and compensation 
for a percentage of wage loss due to 
injury. Our problems, since its in 
ception, have been many, and many 
remain. The various 
forms of medical insurance might at 
first glance seem to diminish the need 
for workmen’s compensation, until we 
recollect that the workmen’s compen- 
sation system is the for 
feiture of common law rights and is 
not one of the various forms of social 
insurance that fruition as part 
of the economic needs of the 1930's. 
The increasing cost of medical and 
hospital attention creates a formid 
to efforts to effect re- 


expansion of 


rooted in 


Saw 


able obstacle 
ductions in compensation insurance 
costs, but once again we return to 
stress effective use of rehabilitation 
as the key to reduction of medical 
and consequent indemnity expenses 

We also have the problem of obso- 
lescence of the monetary value of 
long-term awards. Awards made many 


years ago, at the benefit rates then 
prevailing, and at the value of the 
dollar at that time, are still being 


paid at the rate of the original award. 
This represents a serious issue, not 
only for us but for the public gener- 
ally, because deficiencies in income 
produce a need for welfare support. 
Thus the industrially injured become 
a burden on the general taxpayer, quite 
contrary to the philosophy underlying 
workmen’s compensation legislation. 


Present and Future Progress 

We are making headway with a 
number of our problems. With the 
consent and cooperation of the insur- 


ance carriers, we have instituted a 
special reporting procedure under 
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which the status of rehabilitation ap 
praisal or treatment of every injured 
worker who remains under care, or 
receives benefits for longer than three 
months, is specifically reported for 
our review. We have reduced the 
waiting period for the “day-certain”™ 
of first formal hearing from a month 
to three weeks. We have drastically 
speeded up decisions on lump-sum 
settlements. Facial disfigurements are 
being evaluated on a newly formu 
lated uniform 
Publication of 
formance, designed to induce speedy 
and voluntary compliance with the 


realistic basis. 


carrier 


and 


tables of per- 


law’s provisions, will be resumed on 
a new and carefully reappraised basis. 
Procedures for referrals to impartial 
medical specialists will be carefully 
reviewed and revised to overcome 
complaints and dissatisfaction 
the We are using freely 


the talents and services of advisory 


with 


program. 


committees representative of labor, 
employers, insurance and the inter 
ested professions. Much remains to 
be done, for this law must be kept 
abreast of the times, and we 
nize that fact. 


recog 


I believe that in this advanced stage 
of our social development there is a 
need for broader coverage under the 
workmen's compensation law. Start 
ing next year employers of three or 
more persons will have to provide 
this protection for their employees in 
New York State. 
step forward from the proviso that 


This is a significant 


imposed coverage only on employers 
in enumerated hazardous occupations 
and on those other employers hay 
ing four or more “workmen or oper 
atives.” But it is still 
worker to deprive him of protection 
under the workmen’s compensation 


not fair to a 


law because he has a job where he is 
but one of two employees or the sole 
employee. Similarly the law should 
be extended to all employees of elee 
We should not 


mosynary institutions. 
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discriminate against the worker be 
cause of the interest of his employer. 

I would like to see much 
and unending emphasis on safety and 
safety education. The simplest and 


greater 


most effective way to reduce compen 
sation costs and the human suffering 
that accidents entail is to strive con 
stantly to reduce accidents. The total 
elimination of accidents may seem a 
utopian goal, but we all must have 
an ideal toward which 
| hope that that is ours. 


to strive and 


Thus you can recognize that there 
are many problems confronting us, 
and in each of them there is a fasci 
nating and challenging combination 
of considerations that draws upon a 
variety of values and is the object 
of a number of pressures. They are 
problems capable of a number of 
We have learned that as 
we progress we must constantly re 
evaluate, the that 
were practical yesterday are no longer 


solutions. 


because solutions 
equitable and those which may appear 
sound, fair and reasonable today may 
well be found wanting tomorrow. 
If our workmen’s compensation bene 
fit system is permitted to atrophy or 
to become inadequate, the ingenuity of 
man—urged on by hunger, pain, social 
maladjustment and human misery 
will inevitably devise alternate methods, 
whether by legislation or by collec 


tive bargaining or otherwise, whereby 
these anachronisms or inadequacies 
will be Sound thinking 
calls for insertion of the remedy in 
the workmen's compensation 
where it rightfully and logically be 
longs, rather than in some other sys 


alleviated. 


law, 


tem not created, equipped or primarily 
geared to provide for the adjudication 
and payment of benefits warranted as 
the result of disability or death re 
sulting from an industrial injury. 

So, although we make progress to 
day, you can be confident that there 
will be much work and considerable 
spiritual reward for those of you who 
will solve the problems of the future. 
We who attack the issues are 
doing our best, but I am certain that 
you will look at our record and dis 


now 


cover that there are still better ways 
of doing things. I certainly hope so. 

As we go forward in our purpose 
to bring the law and its administra- 
tion up-to-date with today’s needs of 
the state’s economy and of human con- 
sideration, our basic concept remains 
our first principles. We 
and in the future, attack 
our problems with energy and _ vitality 


rooted in 
must, now 
and always with those first principles 
our minds. We can re- 
gain the consistency of values that 


foremost in 


was established with the conception 


of the law. [The End] 


CURRENT DEVELOPMENTS IN INSURANCE RATE REGULATION __ 


Our Insurance Commissioners are 
now engaged in presenting a case in 
favor of state regulation; and at the 
same time, they are reviewing the rat 
ing laws and the rate regulations in 
the area of fire and casualty insur- 
They are dedicated people and 
will place the public interest above 
other considerations. the 
eves of Congress are on us, and the 


ance. 


Moreover, 


Workmen's Compensation 


Continued from page 84 


general subject of insurance regula 
matter of current 
legislatures. 


interest 
There never 
Was a more propitious time for insur- 
ance men to act to preserve state 
regulation and private enterprise. We 
must rid our business of the dampen- 
ing effect of the impractical and un- 
workable provisions of this law. 


[The End] 
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ARYLAND — “Certificates of 


title” issued by title insurance 
companies are policies of title insur- 
ance, and the consideration charged 
therefor is subject to the insurance 
premium tax.—The Insurance Com- 
missioner requested the Attorney Gen- 
eral’s opinion as to the taxability of 
premiums charged by title insurance 
companies for “certificates of title” 
that are issued by them. It was the 
Attorney General’s opinion that the 
issue to be decided was whether the 
issuance of “certificates of title” 
stituted an insurance business. 


con- 


A pertinent portion of the certifi- 
cates stated that the title company 
“for a valuable consideration, hereby 
certifies that an examination of the 
title to the property described above 
among the Land said 
County, to the date hereof, shows the 
same to be, according to said Records, 
as indexed in the office of the Clerk 


Records of 


Article 81, Section 135 of the An- 
notated Code of Maryland defines 
premiums as including “so much of 
the gross receipts of title insurance 
derived from the 
business of insurance or guaranty.” 


companies as is 

The Attorney General was of the 
opinion that the premiums were tax- 
able. He stated that “it appears to be 
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clear that the ‘certificate of record 
title’ as set out herein is in fact title 
insurance. The fact that it does not 
insure against things not of record 
means merely that its coverage is not 
as extensive as the regular title poli- 
cies. The broader coverage of these 
regular title policies justifies the higher 
rate of premium charged therefor.”- 
Opinion of the Maryland Attorney 
General, January 8, 1960. 


EVADA—The Nevada State De- 
N partment of Health is not au- 
thorized to purchase professional 
liability insurance covering staff per- 
sonnel administering to the public 
against suits based upon negligence 
which result from the performance 
of official duties. two ques 
tions were proposed to the Attorney 
General by a state health 
(1) Is the health department of the 
state authorized to purchase profes- 
sional liability insurance which would 


These 


officer: 


cover staff personnel administering to 
the public against suits based upon 
negligence which result from the per- 
formance of official duties? (2) Does 
the state’s sovereign immunity to tort 
liability extend to and protect state 
officers or employees in their indi- 
vidual capacity for negligently inflict- 
ing injury upon third persons in the 
performance of their official duties? 
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The Attorney General answered the 
first question in the negative and the 
second in the affirmative. It was noted 
by the Attorney General that the 
Board of Health and the Department 
of Health had only those powers that 
were expressly conferred upon them 
by the legislature. There was no pro 
vision, either express or implied, which 
could be deemed to authorize a pur 
chase of the professional liability in 
surance here desired. 


In regard to the second question, 
the Attorney General pointed out that 
the state and its political subdivisions, 
in the absence of 


Waiver, were 


liability 


pro 


tected against based upon 
negligent acts connected with or aris 
ing from the 


mental functions and the performance 


discharge of govern 
of public duties by their employees 
by the doctrine of sovereign immunity. 
The services performed by the per 
sonnel of the health department, in 
the Attorney General’s opinion, were 
governmental in nature. 

In this light, the Attorney General 
felt that the pro 
fessional ministrations generally 


“Because various 
involve the exercise of discretion or 
judgment, we are of the opinion that 
the immunity of the State from suit 
would extend to the professional per 
sonnel of the State Department of 
Health, in their individual capacity, 
acting without malice within the scope 
of their official authority.”—Opinion 
of the Nevada Attorney General, Jan- 
uary 12, 1960. 


ry. EXAS—Counties can pay all or a 

part of hospitalization insurance 
premiums of county officials and em- 
ployees.—A county attorney requested 
the Attorney General’s opinion as to 
whether county funds could be used 
to pay all or a part of a plan to 
provide hospitalization insurance for 
county officials and employees under 
H. B. 838 (1959), 


Attorneys General 


Section 1 of H. B. 838 provides that 
“The Commissioners Court of any 
county may adopt any insurance plan, 
as they deem necessary, to provide 
hospitalization insurance to any county 
official and/or any other county 
employee.” In light of this and an 
opinion in Byrd v. City of Dallas et al., 
6S. W. 2d 738, the Attorney General 
was of the opinion that counties could 
pay all or a part of the hospitalization 
insurance premiums of county off 
cials and employees if the Commis- 
sioners Court adopted a plan calling 
such payment.—Opinion of the 
Texas Attorney General, November 17, 
1959, 


f« or 


Sooo Utah Industrial Com- 
mission has legal authority to en- 
ter into a deferred annuity, on a group 
annuity basis, with a private insurer 
in order to provide retirement benefits 
for the employees of the Department 
of Employment Security. This au- 
thority is dependent upon federal 
funds being made available to the 
commission and the department for 
expenditure for such purposes.—The 
chairman of the Utah Industrial Com- 
mission asked the Attorney General 
whether a deferred annuity, on a group 
annuity basis, could be contracted 
with an insurer (duly licensed and 
qualified to do business in the state) 
to provide retirement benefits for the 
employees of the Department of Em- 
ployment Security, such to be based 
on past and future services. 


This question was answered in the 
affirmative. He was of the opinion 
that if federal monies were available 
for expenditure to provide the em- 
ploy ers’ share of contributions, state 
legislation would be unnecessary. If 
such a contract with an insurer con- 
templated an expenditure of monies 
the general fund of the 
legislation would be a prerequisite.- 
O pinion of the Utah Attorney General, 
December 8, 1959. 


from state, 
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State Legislation 


Accident and Health Insurance 


New York ... No accident or 
health or accident and sickness policy 
or any policy of indemnity for hos- 
pital, medical or surgical expense 
could be issued within the state unless 
it contained a provision that the policy 
was not subject to cancellation by the 
insurer after it had been in effect, or 
had been consecutively renewed for 
a period of at least three years with 
the premiums being paid thereon. An 
exception would be a nonpayment of 
premiums which subsequently accrue. 


A. B. 1615. 


Automobile Insurance 


Massachusetts . . . An arbitration 
provision would be compulsory in 
automobile liability policies if H. B. 
2373 becomes law. A policy would 
have to contain a provision which 
provided that in case of a failure of 
the parties to agree on the amount 
of a loss, it would be mutually agreed 
that the amount of would be 
referred to three disinterested men. 
An award in writing by a majority 
of the referees would be conclusive 
as to the parties in regard to the 
amount of loss, and such reference, 
unless waived by the parties, would 
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loss 


be a condition precedent to any right 
of action to recover for the loss. 


House Bill 455 would authorize the 
commissioner to provide for the in- 
clusion of a $50 or $100 deductible 
provision in motor vehicle liability 
policies that issued under the 
provisions of the Massachusetts Com- 
pulsory Automobile Liability Security 


Act. 


This bill would prohibit an insurer 
from refusing to endorse a transfer 
of coverage provided by a Massachu 
setts motor vehicle liability policy 
from the vehicle insured under the 
policy to any other vehicle owned by 
the assured. However, any notice of 
cancellation which was 
issued in connection with the policy, 
but which had not yet become etiec 


are 


previously 


tive, would not be invalidated as a 
result of the transfer endorsement. 
H. B. 2380. 


No motor vehicle or trailer owned 
by a nonresident could be operated 
upon the highways of the state unless 
the owner maintained a liability policy 
which provided protection for him, 
and to any person responsible for the 
operation of the vehicle with the 
owner's express or implied consent, 
for death or bodily injuries caused 
by the vehicle. 
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Under H. B. 1630, every automobile 
physical damage policy would be re 
quired to contain a provision stating 
that the 
survey of the damage reported within 


insurer agreed to make a 
three days of a receipt of notice thereof, 
and to make an offer of settlement 
within five days of the notice. An 
other required provision would state 
that the insured had an option of 
accepting the offer of the insurer or 
demanding that reported damages be 
repaired by the insurer in a workman 
like manner and receive as additional 
damage, $25 a day for each day he is 
without the use of the vehicle during 
the period of repair by the insurer. 

In actions of tort arising out of the 
operation of motor vehicles, suit would 
be required to be commenced only 
within two years next after the cause 


of action accrued. H. B. 2395. 


If H. B. 


which write statutory coverage would 


722 : . — 
2383 becomes law, insurers 


be required to issue a notice or re 
instatement of any policy which had 


been canceled for nonpayment of 


premium, at any time prior to two 
days before the effective date of can 


cellation that the assured, or those 
acting in his behalf, can show that 


the amount due under the policy had 
been paid in full. 


The commissioner would be required, 
after a hearing and investigation, to 
fix fair and reasonable classifications 
of risks and adequate, just and rea 
sonable and nondiscriminatory premium 
charges to be used and charged by 
with the 


companies in connection 


issue or execution of motor vehicle 
liability policies or bonds. Such classifi- 
cations and premium charges could 


not be fixed according to age groups 


or sex, and the age and sex of the 
licensed operator or registrant would 
in no way effect classifications or 


premium charges. 
Under the state’s motor vehicle as- 


signed risk plan, H. B. 1859 would 


What the Legislators Are Doing 


provide that such a plan may provide 
for a surcharge for such coverage to 
be based upon accident frequency or 
court convictions. 


New York \n itemized repair 
bill which is receipted and marked 
paid, for damages to a motor vehicle 


or any of the equipment thereof, in 
less than $300, would 
be prima-facie evidence of the reason 


an amount of 
able value of the repairs. However, 
the repair bill would have to be veri 
the 
which owns and operates the shop 


fied by person or organization 
making the repairs, and it would have 
that 


no part of the payment received for 


to contain a verified statement 
such repairs would be refunded to the 
owner of the motor vehicle. In addi 
tion, a true copy would be required 
the for 
the defendant at least five days be 
fore the date of trial of the 
A. B. fae. 


to be served upon attorney 


action. 


In regard to the state’s assigned 
risk plan, A. B. 820 would provide 
that the superintendent of insurance 
would be required, after consultation 
with the insurers, to approve a rea- 
sonable plan for the equitable ap 
portionment among such insurers of 
applicants for such insurance up to a 
limit, exclusive of interest and costs 
with respect to each motor vehicle, 
of $25,000 because of bodily injuries 
or death to one 
accident and, subject to said limit for 


one person, up to a limit of $50,000 


one person in any 


because of bodily injuries to or death 
of two or more persons in any one 
accident. 
Doing Business 

Massachusetts House Bill 


2128 would require any attorney who 
represents an insurer to so indicate 
in his telephone listing or on the door 
of his office. Such a designation would 
be required to include the name of the 
company represented. 
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Any individual, company or corpo- 
ration which causes injury or death 
to a person, or damage to property, 
as a result of blasting would be abso- 
lutely liable in damages under H. B. 
307, regardless of fault on the part 
of the person doing the blasting. 


New York . . . No policy of insur- 
ance issued in the state could be 
contestable for fraud, misrepresenta- 
tion or concealment after two 
secutive full years’ premiums had been 
paid and it had been in effect for such 
A. B. 


con- 


consecutive period of two years. 
1613. 

Every domestic insurer would be 
required to keep and maintain ac- 
counts, records and minutes of meet- 
ings of the board of directors and 
committees in the English language 
if S. B. 772 becomes law. In the 
alternative, any such records which 
are kept in a language other than 
English would have to be accompanied 
by accurate translations thereof. 

Assembly Bill 931 would 
the insurance law by providing that 
no insurance adjuster (as defined) 
employed by an authorized insurer 
could engage in such business without 
obtaining a license from the super- 
intendent of insurance. The super- 
intendent would prescribe the form 
of license for the registration of ap- 
plicants for a license. 


amend 


Fire Insurance 


Massachusetts . . . Insurers who 
undertake to issue fire policies insur- 
ing against loss or damage to property 
would be required to cooperate in the 
preparation and submission of a plan 
for the fair and equitable apportion- 
ment among such insurers of appli- 
cants for insurance who are in good 
faith entitled to and are unable to 
procure, through ordinary methods, 
fire insurance against loss or damage 
to property within the state. Cover- 
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ages under H. B. 2114 would be sub- 
ject to all of the terms and conditions 
contained in the policies relating to 
cancellation and to all provisions of the 
general laws relating to cancellation. 

No insurer, officer, agent or broker 
could arbitrarily determine the mini- 
mum amount of fire insurance that a 
person should carry on his household 
and personal property, but would be 
required to issue fire insurance on 
household and personal property in 
any amount that a 
H. B. 2388. 


person desires. 


If this bill becomes law, any insurer 
authorized to transact business under 


Section 47 of the Law 


would be required to renew fire poli- 


Insurance 


cies issued under this section so long 
as the assured desires to renew, un- 
less such renewal is in violation of 
any law, or the assured 
convicted of the crime of arson during 
the period in which the policy sought 
H. B. 2104. 


has been 


to be renewed was in effect. 


Sovereign Immunity 


Alaska . Any political subdivi- 
sion of the state would be allowed, 
under S. B. 71, to insure against claims 


of loss, damage or injury against the 
political subdivision or any department, 
agency, function, officer, agent or em 
ployee of such subdivision. This bill 
would not, however, deprive a political 
subdivision of the state of its right 
to claim governmental immunity. The 
defense of governmental immunity 
would not be available to the insurers 
which furnish such insurance, and all 
policies providing for such insurance 
would be required to contain a waiver 
of this defense. 


Rhode Island By S. B. 48, this 
state would waive immunity against 
any action brought by a claimant 
whose claim would not exceed $10,000. 
If the bill becomes law, a claimant in 
an action brought pursuant thereto 
would not have a right to a trial by jury. 
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Security and Pension Trusts 
Pension Funds and Economic Power. 

Paul P. Harbrecht, S. J. The Twentieth 

Century Fund, 41 East 70th Street, New 


York -Zl;- Néw York; 1959: 328 
pages. $5. 

Many who review and read this 
book will not be in the world of 


“control” that Father Harbrecht pre- 
dicts. Change has taken place in our 
institutions all around us; yet what 
these changes mean to us in our 
social institutions isn’t always given 
to us to understand, but the author 
of this book understands and he out- 
lines the emerging new society. 


Paul P. Harbrecht, S. J., has been 
a member of the Washington, D. C 


bar since 1950 and holds the degree 


of Doctor of the Science of Laws 
from Columbia University. He is a 
member of the Institute of Social 


Order, the national Jesuit social sci 
center, in St. Louis. Father 
Harbrecht himself in 
the impact of the corporation as an 
instrument of social change and has 
lectured and studied in this area in 
recent years. 


ence 


has interested 


For several years the Trustees of 
the Twentieth Century Fund 
been interested in certain financial 
institutions which seem in a deep way 


have 
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to be altering the nature of American 
»capitalism. Included in these institu- 
tions are mutual funds, insurance com- 
panies and pension trusts. The latter, 
because of their comparatively recent 
development and their rapid rate of 
growth, as well as because of their 
intrinsic importance, offers a particu- 
larly tempting field for research and 
evaluation. 

The subject of pension trusts has 
a good deal more significance than 
might seem apparent at first glance. 
That such a device should have arisen 
within the private sector of the econ- 
omy, with the promise of giving to 
increasing numbers of Americans a 
more secure future, is in itself strik- 
ing. But the hope for a higher degree 
of economic independence after retire- 
ment is only one aspect of the drive 
behind the growth of pension funds. 
In addition there has been a steady 
and increasing pressure toward a wider 
diffusion of the benefits of the modern 
industrial system. With such a dif- 
fusion there has come also a subtle 
alteration in the nature of that system 
many of the concepts—such 
property and power- 
which underlie it. 


and in 


as those of 


Father Harbrecht gives close atten- 
tion to the facts of today’s pension 
trusts, but it is to be hoped that the 
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larger significance of his theme will 
not be overlooked. He writes in his 
final chapter of what he calls the 
“Paraproprietal Society,’ drawing to 
gether the implications of this and 
other developments in contemporary 
capitalism. 

The book is filled with useful data 
about pension trusts, the kind of invest- 
ments they make and some of their 
more important provisions, such as 
amount, vesting and eligibility require- 
ments and many others, but the broader 
implications of Father Harbrecht’s 
investigation can be summed up in 
the following propositions: 


(1) Power follows the control of 
property. (2) Control of property 
gravitates to those who can, by the 
use of property, perform a function 
valuable to society. (3) Where prop- 
erty holding (control) is more widely 
diffused there is less limitation of the 
use which can be made of the power 
that follows property. (4) Where the 
control of property is concentrated 
and great power results, a compensa 
tory reaction and property 
tenure is conditioned on the perform- 
ing of a service. But here is a situa- 
tion: Corporations initiate pension 
funds or profit-sharing systems, and 
the wealth that is thereby created 
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occurs 


relocates the control over the corpo 
ration or other corporations, and power 
going with that control relocates power. 
But now what happens’ These funds 
or the wealth of the pension and profit 
sharing plans, of which employees 
are beneficiaries, are operated by in 
stitutions whose particular function 
is investment and reinvestment. In 
this then, 
these operators. Thus, power comes 


process, control passes to 


to those who control the ‘concentra 
tions of property that have been created 
to serve our workers. Power is fol 
lowing property into all the financial 
institutions which purchase shares of 
capital wealth for their clients. 
lather Harbrecht says: “The growth 
of these new powers along with the 
powers already in the hands of the 
corporations is producing a_ society 


whose economic life is based on a 
structure of the powers that result 
from the control of property. It is 


not a society organized by individ 
ual property ownership and diffused 
power.” 

But what is evolving is not social 
ism and it is not, classically speaking, 
capitalism, although this new society 
has more of the earmarks of capitalism. 

Since little has been done on pen 
sion funds, this is a very worthwhile 
book and, philosophically, it is a 
needed book, explaining what is hap 


pening. 


Standard Guidebooks 


Anatomy and Physiology. B 


Edwin B. 


Steen and Ashley Montagu. Barnes 
& Noble, Inc., 105 Fifth Avenue, 
New York 3, New York. 1959. Two 
volumes, 646 pages, $5. 

Atlas of Human Anatomy Franz 


Frohse, Max Brodel and Leon Schloss- 


berg. Barnes & Noble, Inc., 105 Fifth 
Avenue, New York 3, New York. 
1959. 180 pages. $2.95. 
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that 
sketch of 


Here are two works offer a 
complete thumbnail the 
structure and workings of the human 
body. Invaluable as references, these 
books represent a complete summary 
of anatomical science and are an inte 
grated condensation of standard col 
lege texts. 

Compiled and. edited by leading 
medical educators, both are 
completely up to date in subject mat 
ter and terminology, and are presented 


be ¢ ks 


simply enough for the general reader 
to understand. 
Volume 1 of 
siology deals with cells and tissues; 
the 
gestive systems; blood, lymph and 
the circulatory system. 4 


Anatomy and Phy 


skin; skeletal, muscular and di 


Volume 2 


covers the urinary, respiratory and 


nervous systems; sensations and 


sense organs; endocrine and repro 


ductive systems. The Atlas of Human 
Anatomy offers a briefer coverage of 
the same material and includes a 29 


page section of colored charts illus 
trating the text. 

The Atlas of Human Anatomy has 
become a 
nurses, insurance 


companies and the general reader. 


standard guidebook for 


doctors, lawyers, 


On the Job 

Absenteeism. Marjorie Brookshire. 
Industrial 100 
\dministration- Economics 
University of California, 
1960. 75 


Institute of Relations, 
Business 
Building, 
Los Angeles 24, California. 
pages, 75¢. 

The author, a member of the eco 
nomics faculty at San Diego State 


College, gives a brief rundown on 


absenteeism around the world and 
then probes the problem and _ its 
causes in the United States. Rating 


absenteeism as one of today’s greatest 
challenges to management, she com- 
pares the effectiveness of the strict 
disciplinarian approach by 


y manage 
ment to what she terms “the broadly 


Books and Articles 


constructive approach” and concludes 
that the constructive approach is 
more likely to lead to positive gain 
through improved worker-attendance 
and morale. She 
program for instituting 
this constructive approach. 


increased offers a 


seven point 


In summing up the finds of her 
study, Professor Brookshire observes : 
“At one time it was widely believed 


that most of the fault for a high 
absence rate lay with the workers 
themselves. We hear less and 


less of this point of view as _ social 
scientists, physicians, and employers 
delve more deeply into the contribu- 
tory causes of absences. Increasingly 
we hear less about ‘absenteeism’ and 


more about ‘absence control.’ As the 
reasons for absence are better under 
stood, the managers of modern in 
dustry move to apply this new 
understanding.” 
ARTICLES 

Articles of interest in other 


legal publications 


New York Law in 1959... Insur 
ance men and attorneys should find 
this article very helpful and compre 
hensive. It deals with the significant 
cases in tort and workmen’s compen- 
sation which decided by the 
New York courts in 1959. The au 
thors make the interesting observation 
that in the New York Court of Ap- 
there is much disagreement 
among the judges. Of the significant 
decisions more than two thirds were 
split decisions, and in almost half of 
them the court divided four-to-three. 


were 


peals 


In the article, the tort cases are 
conveniently divided into various cate- 
gories. include prima-facie 


torts, deceit, scope of duty, stand- 


These 


ards of care, proximate cause and 
res ipsa loquitur. There are also several 
the 
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interesting cases which discuss 








areas of defamation, right of privacy, 
nuisance, master and servant, manu- 
facturer and supplier, landowners and 
occupiers and governmental liability. 

Several workmen's com 
pensation are also set out which deal 
with “injury in the course of employ- 
ment.” which the 
“heart attack” as arising in the course 
of employment are referred to at length. 


cases on 


Cases discuss 


This aspect of workmen’s compensa 
tion has been the subject of much 
debate, but the authors point out that 
the decisions do not provide much 
clarification in this disputed area. 
Thornton and McNiece, “Torts and 
Workmen’s Compensation,” New York 
University 
1959. 
Architects and Engineers Need In- 
surance ... Under the Code of Ham 


Law Review, December, 


murabi, death was required “of a 
builder’s son for a house being so 


carelessly built as to cause the death 
of the owner’s son.” The early bar 
risters in England 
harsh results and developed a rule 
that an architect’s or engineer's duty 
was not merely ministerial, but that 
he occupied the position of an arbi 
trator between the parties and he could 
not be held liable for the results of 
his decisions. However, the author 
notes that in times men in 
these professions are being held liable 


abrogated such 


modern 


for negligence in making decisions. 
In this day and age an architect or 
engineer can be held liable for defects 
of work which are attributable to plans 
or specifications, for personal injuries 
or death which results from improper 
plans or designs and for improper is 
suance of certificates for progress pay- 


ments or for the final estimate. 


The author emphasizes that liability 
coverage for the architect or engineer 
now seems to be a necessity. A law- 
suit can prove expensive, both finan- 
cially and in the possibility of the loss 
of business reputation; whereas, a 
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claim can be quietly and satisfactorily 
handled by an insurance adjuster. 
Witherspoon, “Comments on Lia 
bility of Architects and Engineers,” 
North Dakota Law Review, 
1960. 

Solutions to Court Congestion 


January, 


Chief Justice Earl Warren of the 
United States Supreme Court has 
said that “Interminable and unjusti 


fiable delays In Our courts are today 
compromising the basic legal rights 
of countless thousands of Americans 
and imperceptibly corroding the very 
foundations of constitutional govern 
ment in the United States.” 


Court congestion and delay is not 
new and it is not confined only to 
metropolitan areas. The author of 
this article that this problem 
poses the greatest of challenges to the 
bench and To who 
seeking solutions to this judicial di 


feels 


bar. those are 
lemma, the author has conveniently 
summarized all of the writings of the 
past ten years dealing with the prob 
lems of court congestion. 

The author is a judge of the Superior 
Court of Los Angeles County, Cali 
fornia. In his article he discusses the 


have been used and 


are being used and proposed methods 


methods which 


for solving court congestion. Some 


of these are court reorganization, 
judicial administration, pretrial pro 
cedures, transfer of cases to lower 
courts, jury trial and waivers, com 
parative split 


impartial medical panels, automobile 


negligence, verdicts, 


accident commissions and arbitration. 


This article is dedicated by Judge 
Yager to all interested 


with the expectation that they will 


pers ms, 


help make the record of the next ten 
years even more effective in expedit 
ing justice without impairing basic 
standards principles.—Y ager, 
“Justice Expedited—A Ten-Year Sum- 
mary,’ U. C. L. A. Law Review, Janu- 
ary, 1960. 


and 
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INNEGLIGENCE — 7 


| Summaries of Selected Decisions | 
| Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Faulty Electric Transformer— 
Power Company's Liability 


A power company is liable for the de- 
struction of a dwelling when a defective 
transformer causes excess voltage to be 
propelled into the dwelling and there 
is evidence that this was the cause of 
the fire. Pennsylvania. 


Property owners, whose home went 
up in smoke, filed this action against 
a power company, alleging that the 
fire was caused by a defective trans 
former which was situated more than 
200 feet from the house. It was charged 
that the transformer caused excessive 
amounts of current to be propelled 
into the home. A verdict was returned 
in the trial court in favor of the prop 
erty owners, from which the power 
company appealed. 

There was evidence that one of the 
property owners heard weird noises 
and saw great balls of fire issuing 


from the transformer. It was further 


Negligence 


alleged that the power company was 


informed of these antics, but that no 
investigation was made by them. There 
that on a 
quent occasion one of the property 
owners witnessed smoke, sparks and 


was also evidence subse- 


flame emanating from a fuse box in 
the basement of their home. An ex- 
pert witness for the property owners, 
in answer to a hypothetical question, 
gave his opinion that high voltage 
entering the house was the cause of 
the fire that destroyed it. 

The power company argued that it 
trial because 
the trial court failed to instruct the 
jury on contributory negligence. 


was entitled to a new 


In affirming the judgment in the 
trial court, the Pennsylvania Supreme 
Court held that there was nothing in 
the record which would suggest that 
the property owners were negligent 
in any way. They notified the power 
company of the fiery antics of the 
transformer and could not be charged 
with negligence on this aspect of the 
case.—Crisman et al. v. Southwest Cen- 
tral Rural Electric Cooperative Corpo- 
ration. Pennsylvania Supreme Court. 
November 24, 1959. 10 NEGLIGENCE 
Cases (2d) 307. 
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Tenant's Wife Injured— 
Privity Rule Overthrown 


A wife of a husband who enters into a 
rental contract can recover damages 
for injuries sustained in the rented 
dwelling even though she is not a party 
to the rental contract which contains a 
covenant that the dwelling is in good 
repair. New Jersey. 


The instant action was brought by 
“lessees” of a dwelling against the 
lessors for personal and consequential 
injuries. It appeared that a husband 
and wife had negotiated to rent a 
dwelling from the for the 
summer. The written rental contract 
was entered into between the husband 
lessor and the husband the 
wife of the lessee was not a party to 
the contract. This contract of rental 
provided that the lessor would “have 
the house thoroughly clean and in 
good order and repair at the begin- 
ning of this lease.” 


lessors 


lessee; 


It was established that the lessor 
remodeled the attic in a “do it your- 
self project.” Shortly after occupying 
the dwelling, the wife of the lessee 
went up to the “remodeled” attic and 
upon turning to go back to the top 
of the stairs, stepped on a plaster- 
board covering which collapsed and 
precipitated her onto the staircase 
and down to the living room floor. 

At the close of the “lessees’”’ case, 
the trial court granted the lessors’ 
motion for dismissal on the ground 
that the wife of the 
not a party to the contract and could 
not recover damages resulting from 
a breach of the covenant to have the 
dwelling in repair. From this finding 
the “lessees” appealed. 


lessee was 


In holding that the wife could re- 
cover for her injuries even though she 
was not a party to the contract, the 
Supreme Court of New Jersey held 
that “Under modern social conditions, 
the precept of privity is sterile and 
no longer serves the interests of jus- 
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tice. And this apart from other influ 
ences, for the obvious reason that it 
is utterly unrealistic to say that when 
the head of a family leases premises 
and bargains for an agreement on the 
part of the lessor to maintain them 
in good repair, the parties do not 
recognize that the pact is in the inter- 
est and for the protection of members 
of his household and others who enter 
thereon in his right. It is likewise 
inconsistent with reality to suggest 
that the parties do not accept their 
mutual engagements with a full aware 
ness that if the necessary repairs are 
not made, the safety of such persons 
Judgment for 
the lessors was reversed.—Faber et al. 
v. Creswick etal. New Jersey Supreme 
Court. December 7, 1959. 10 NecGut- 
GENCE Cases (2d) 412. 


will be endangered.” 


Malpractice Statute of Limitations 
Operates Prospectively 

A malpractice statute of limitations op- 

erates prospectively and cannot take 

away a vested right of action or take 
away legal means for the enforce- 
ment of such a vested right of action. 

Indiana. 

A minor, by his next friend, brought 
this action for medical malpractice; 
his complaint, which was filed in 1954, 
alleged that in 1937 he received radium 
treatments from the physician for a 
growth on the ear. It further 
alleged that the treatments were ex- 
cessive and caused damage to his ear; 
that from 1946 to 1947 he had plastic 
surgery operations on his ear and 
had suffered pain and disfigurement 
for 17 years. 

The physician filed a demurrer, 
setting up in the memorandum the 
running of a two-year statute of 
limitations for malpractice. This de- 
murrer to the complaint was 
tained, and from a judgment rendered 
thereon an appeal was taken. This 
case is before the appellate court on 
petition to transfer. 
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was 


sus- 


This statute of limitations which 
became effective in 1941 provided that 


“No action of any kind based 
upon professional services shall 
be brought unless said action 
is filed within two years from the 


date of the act, omission or neglect 
complained of.” 


It was argued by the minor that 
at the time this cause of 
crued, an 1881 statute was in effect 
which stated that “Any person being 
under legal disabilities when the cause 


action ac 


of action accrues may bring his action 
within two years after the disability 
The 


that this case was governed by this 


is removed.” minor contended 
earlier statute and that to apply the 
statute set up by the physician would 
cause it to be given retroactive effect, 
an application which would be con- 
trary to law. 

In concluding that the 1941 statute 
of limitations relied upon by the phy 
sican could not be applied retroactively 
the 
action, the appellate court was of the 
opinion that “The constitutional pro 
hibitions against the taking of prop 
erty without due process of law forbid 


so as to bar minor's cause of 


the legislature from taking away a 
vested right, and similarly forbid any 
legislative attempt to take away im- 
mediately and completely all 
means for the enforcement of said 
right, as that would amount to a sub 
version of the right itself. 


legal 


“It is the duty of this court to 
construe a statute, if there is doubt 
as to its meaning or import, in favor 
of an interpretation which accords 
due process to the parties rather than 
to adopt a construction which denies 
due process and invalidates the stat- 
ute.” Judgment of the trial court was 
reversed with directions 
the demurrer to the 
Guthrie v. Wilson. Indiana Supreme 
Court. November 10, 1959. 10 Nec tt- 
GENCE Cases (2d) 324. 


to overrule 
complaint. 
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Physician's Concealment 
Tolls Statute of Limitations 


A statute of limitation on malpractice 
actions is tolled by fraudulent con- 
cealment by a physician of facts essen- 
tial to the cause of action until such 
time as they are discovered by the in- 
jured party. New Hampshire. 

In a malpractice action against a 
physician, the injured party alleged 
that on December 12, 1952, the physi- 
cian carelessly and improperly oper- 
ated upon and treated his hip in that 
the physician nailed his left femoral 
neck in such a manner as to drive 
the nail beyond the head of the femur 
and into his acetabulum. It was fur- 
ther alleged that on July 21, 1955, 
treatment by the physician ended. 
The injured party then set out that 
on March 12, 1956, he learned of the 
facts which were the subject of this 
action from the another 
physician who had removed the offend- 
ing nail, and alleged that the first 
physician fraudulently concealed the 
facts constituting this cause of action. 


records of 


The first physician set up the de- 
fense that the malpractice action was 
barred by the two year statute of 
limitations which was applicable to 
such Without a ruling, the 
trial judge transferred to the New 
Hampshire Supreme Court the fol- 
lowing question: “In a malpractice 
action is the two year Statute of 
Limitations tolled by fraudulent con- 


actions. 


cealment of facts allegedly giving rise 
(Two other 
questions were presented which will 
not 


to the cause of action?” 


be discussed. ) 


In answering the question in the 
affirmative, the supreme court held 
that ““We refuse to presume that the 
Legislature intended to give a wrong- 
doer the advantage and benefit of his 
fraudulent concealment of a cause of 
action until the statute of limitations 
has run. We hold that the two year 
limitation upon actions for malprac- 
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tice is tolled by fraudulent conceal- 
ment of facts essential to the cause 
of action until such time as the in- 
jured person has discovered them or 
could have done so in the exercise of 
reasonable diligence, at which time 
the statutory period of limitation will 
start to run.”—Lakeman v. LaFrance. 
New Hampshire Supreme Court. De- 
cember 1, 1959. 10 NEGLIGENCE CASES 
(2d) 418. 


Short Short: Tenth Circuit 


An oil well drilling company brought 
in a well and subsequently contracted 
with a tool company to restore pro- 
duction to its original level. In order 
to do this, the tool company lowered 
into the well, on the end of a cable, a 
specialized gun which fired shots into 
the production horizons. When it 
was being removed, the gun got stuck 
in the tubing. As the tool company 
was applying pressure on the cable, 
the pulley apparatus broke, causing 


SIGNED STATEMENTS 


} 


with the witness and 
public in general a good taste and a 
feeling of fair play. The adjuster who 
can deny a loss and make the public 
believe that he has been fair with 
them is indeed an asset to his com- 
pany. 

Remember that all just claims are 
to be paid in the shortest possible 
time and all unjust claims are to be 
resisted fully. Denials of liability 
and payment should be made just as 
promptly initial contact settle- 
ments. 


claimant and 


as 


Do not complete the investigation 
and allow the claimant to sit and wait 


for you to call on him awaiting 
your answer, but advise him that 


there is no liability and deny pay- 
ment as quickly as possible after com- 
pleting the investigation. 
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the cable to break and the loose end 
to fall into the hole. After much un- 
successful effort to retrieve the gun, 
the tool company left the site. 

The drilling company removed the 
gun at great expense and brought this 
action to recover the expenses and for 
lost production. A motion by the 
tool company to dismiss was 
tained, from which the drilling com- 
pany appealed. 

It was held by the Tenth Circuit 
that the doctrine of res ipsa was appli- 
cable because the tool company used 
its own equipment and was charge- 
able with knowledge of the amount 
of stress its tools could stand with- 
It was inferrable that 


sus- 


out breaking. 
the company’s employees failed to use 
ordinary care under the circumstances. 

Mohawk Drilling Company v. Mc 
Cullough Tool Company. United States 
Court of Appeals for the Tenth Cir- 
cu.t. October 7, 1959. 10 NEGLIGENCE 
Cases (2d) 212. 


Continued from page 94 


Psychologically speaking, I have 
always been a firm believer in fumbIl- 
ing through my briefcase and in lay- 
ing my draft pad and then my statement 
pad on the table in plain view of the 
claimant before discussing the acci 
dent when calling upon a claimant for 
the first time. This often times will 
automatically put the claimant in a 
receptive frame of mind. 

denial of liability claims, it 
prudent to review the area 


In the 
might be 
in which the claim takes place for 
there are certain areas where a denial 
of liability might well be held off for 
a short period of time for various 
reasons. This denial or any other 
part of this subject can be altered, 
and should be altered, to fit a given 
set of circumstances and territory. 


[The End] 
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PRODUCT LIABILITY 


Summaries of Selected Decisions | 
Reported in This Field 


Auto Manufacturer Liable 
for Defective Braking System 


The act of a person who drives an auto 
which he knows is without brakes and 
injures another is not an intervening 
cause as a matter of law which severs 
a causal relationship between the acci- 
dent and the negligence on the part of 
the manufacturer which knows that 
brakes on this model automobile are 
defective. Michigan. 


This action was filed by an injured 
garage employee against the owner, 
the driver and the manufacturer of a 
Buick automobile which struck him. 
The owner of the Buick discovered 
shortly after he purchased the auto 
that the power brakes were not oper- 
ating. He notified the Buick dealer 
from whom he bought the auto of 
the malfunction and was directed to 
bring it in for repairs. The owner 
drove to the Buick dealer and told 
the assistant service manager about 
the brakes. 
was still present, the assistant service 
manager proceeded to drive the auto 
into a service stall. He had forgotten 
about the defective brakes, and while 
attempting to bring the brakeless Buick 
to a halt, he ran into the 
employee, the plaintiff herein, and 
crushed him against another auto. 


Later, while the owner 


garage 


In the trial court a motion to dis- 
miss the suit as against the assistant 
service manager sustained and 
a jury verdict of no cause of action 
was entered for the the 
Buick. The manufacturer of the Buick 
moved for a directed which 
was granted. In granting this mo 
tion, the trial judge reasoned that 
the intervening act of negligence on 
the part of the assistant manager in 
driving the auto with knowledge of 


was 
owner of 


verdict 


Product Liability 


the defective brakes had the effect of 
severing any causal relationship be- 
tween the garage employee’s injury 
and any negligence on the part of 
the manufacturer. From this finding 
the garage employee appealed to the 
Michigan Supreme Court. 

There was testimony and other 
from the assistant service 
manager and agents of the manufac- 
turer of the Buick that the braking 
system on this particular model of 
Buick was defective and that it was 
known to be defective by the various 
Buick dealers and the manufacturer. 
[It also appeared that the manufac- 
turer issued written notices to its 
dealers to replace the defective part 
in the braking system of this model 
Buick whenever one was brought in 


evidence 


for service. These repairs were made 
without notice to the owners of the 
autos and even if there were no com- 
plaints about defective brakes. It fur- 
ther appeared that the manufacturer 
issued service kits to its dealers for 
replacing the defective part in the 
braking systems without charge to 
the There was testi- 
mony that the defective braking sys- 
tem on this model Buick was a “hush 
thing” and that the manufacturer did 
not want the public to know of the 
malfunction. 


dealers. also 


In considering the trial court’s find 
ing that the negligence of the assist- 
ant service manager was a new and 
independent cause which acted to 
sever any causal relationship between 
the claimed negligence of the manu- 
facturer and the accident, the supreme 
court found it necessary to examine 
“First, is there evi- 
dence from which the jury could have 
found negligence on General Motors’ 
part? And, second, if so, is there evi- 
dence from which the jury could have 


two questions: 


concluded that such negligence was 
of such a continuous nature as to 
constitute a proximate cause of this 
accident?” 
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The Michigan Supreme Court de- 
cided that the garage employee’s alle- 
gations of negligence and proximate 
causation of his injury on the part 
of the manufacturer were questions 
for a jury. In so holding, the court 
was of the opinion that “We think 
that the testimony pertaining to the 
brake failure and the defects in the 
1953 Buick power brake cylinder was 
sufficient to allow the jury to infer 
negligence on the part of defendant 
General Motors Corporation in this 
case. 

“Defendant’s Buick division warned 
its dealers. It did not warn those into 
whose hands they had placed this dan- 
gerous instrument and whose lives 
(along with the lives of others) de- 
pended upon defective brakes which 
might fail without notice. 

“In our view, the facts in this case 
imposed a duty on defendant to take 
all reasonable means to convey effec- 
tive warning to those who had pur- 
chased °53 Buicks with power brakes 
when the latent defect was discovered.” 

The court went on to say that “The 
question still remains, however, as to 
whether such negligence, if found, 
was entirely antecedent and severed 
from plaintiff's injury, as a matter of 
law, by the negligence of the assist- 
ant service manager. Where the negli- 
gent act of the assistant service man- 
ager intervened, did it also supersede 
the claimed negligence on the part of 
the defendant General Motors? 


“Here, General Motors’ acts or 
omissions in relation to supplying and 
failing to warn about the defective 
brakes were clearly operative to the 
point of impact in this accident. And 
the injury which resulted is the kind 
of injury which defective brakes pro- 
duce. 

“The law does not require precision 
in foreseeing the exact hazard or con- 
sequence which happens. It is suf- 
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ficient if what occurred was one of 
the kind of consequences which might 
reasonably be foreseen. 

“We do not that Went- 
worth’s [assistant service manager] 
negligence in forgetting the ‘no brake’ 
condition of the Buick may be con- 
sidered, as a matter of law, to be a 
superseding cause of this accident which 
insulates defendant from liability.” 


believe 


The remaining question considered 
by the supreme court was whether 
“the negligence which we have held 
a jury could have found on General 
Motors’ part was such a continuing 
and substantial factor in producing 
this accident as to be a proximate 
cause of the injury. 

“Under these facts, we believe that 
plaintiff's claims of negligence and 
proximate causation of his injury on 
the part of defendant General Motors 
were properly questions of fact for 
the jury.” Judgment of the trial court 
was reversed and the case remanded 
for new trial.—Comstock et al. v. Gen- 
eral Motors Corporation, et al. Michi- 
gan Supreme Court. November 25, 
1959. 18 AUTOMOBILE Cases (2d) 418. 


Proof of How Adulterated Product 
Was Obtained Not Required 


In an action to recover for injuries 
caused by an adulterated food product, 
an injured party under an implied war- 
ranty theory does not have to prove 
how he came into possession of the 
product. Texas. 

The primary question in this case 
was whether an injured party must 
show how he acquired a food product 
containing a foreign substance which 
injured him, in order to sustain a 
judgment for damages under an im- 
plied warranty theory. 

It was alleged by the injured party 
that he purchased a “T-V Chicken 
Dinner” which was manufactured by 


(Continued on page 123) 
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AUTOMOBILE _ 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
| REPORTS 


Release from Defendant Bars 
Plaintiff's Subsequent Action 


An injured party who elects to settle 
an opposing claim and buy a release 
from the other party is held to have 
elected to compromise the entire con- 
troversy, absent a reservation of a right 
to sue on his own claim. lowa. 


A collision occurred between a 
motorcycle owned and driven by the 
plaintiff and an automobile owned and 
operated by the defendant. The ve- 
hicles were going in opposite direc- 
tions, and the cause of the collision 
was in dispute. The cyclist filed this 
action for damages, and a verdict 
in the trial court was returned in his 
favor, from which verdict the driver 
of the auto appealed. 

In the Iowa Supreme Court the 
automobile driver assigned as error 
the trial court’s failure to sustain his 
motions for a directed verdict and for 
a judgment n. o. v., on the ground that 
the cyclist was barred and estopped 
from maintaining the action for per- 
sonal injuries because of the cyclist’s 
payment of $300 for a 
him. 


release from 

It was noted that the cyclist had no 
public liability insurance on_ the 
motorcycle. While in the hospital 
recovering from his injuries, the cy- 
clist had conferred with an attorney 
who concluded “that the liability, if 
any, was with ... [the cyclist]. As 
a result of the attorney's investiga- 
tions and conferences with agents 
representing the driver of the dam- 
aged auto, an agreement was reached 
that the cyclist should pay the driver 
$300 in settlement of his claim. This 
was done, and the driver executed a 


Automobile 


“general” release in consideration for 
the cyclist’s payment. 


The court reversed 
the lower court’s findings and judg- 
ment, stating that ‘““one who has been 
involved in an automobile collision 
in which both parties suffer injuries, 
and who elects to settle the opposing 
claim and to buy a release from the 
other party will thereby be held to 
have elected to compromise the entire 
controversy, absent any reservation of 
right to sue on his own claim.” 


state supreme 


The court also considered two in- 
teresting arguments by the cyclist as 
to the intention of the parties in en- 
tering into the agreement for the pur- 
pose of satisfying the state’s financial 
responsibility laws and the fact that 
the driver of the auto requested the 
release —Brown v. Hughes. lowa Su- 
preme Court. November 17, 1959. 18 
AUTOMOBILE CASES (2d) 243. 


Mailing Notice of Cancellation— 
Question of Law 


Mailing a notice of cancellation effec- 
tively cancels a policy; however, the in- 
surer must address the notice to the 
insured at the address stipulated in 
the policy, without omission of anything 
which is essential to a correct and com- 
plete address. Fourth Circuit. 


This action was brought against an 
insurer by an injured party who had 
recovered a judgment against its al- 
leged insured. The question for deci- 
sion was whether an automobile 
liability had effectively 
canceled by the insurer. 


policy been 


In the cancellation provision it was 
provided: “This policy may be can- 
celed by the company by mailing to 
the named insured at the 
shown in this policy written notice 


address 


such cancellation 
shall be effective. The mailing of no- 
tice as aforesaid 


stating when 


shall be sufficient 


proof of notice.” 
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It was established that a notice of 
cancellation mailed to the in- 
sured at the address stated in the 
policy. However, the notice did not 
contain the county name in the ad- 
dress as did the policy. 


was 


A verdict in the trial court 
rendered in favor of the insurer, from 
which the injured party appealed. 


was 


The Fourth Circuit, in affirming the 
verdict for the insurer, stated: “We 
think the question of whether the 
mailing of the cancellation notice 
complied with the requirements of 
the policy was one of law which 
should have been decided by the 
court 

“The cancellation notice here complies 
in all respects with the _ require- 
ments of the policy, so that, if prop- 
erly addressed, its mailing effectively 
cancelled the insurance coverage as of 
the date specified in the notice. This 
is true whether or not the assured 
actually received the notice and 
despite the fact he had not then re- 
ceived the refund of the unearned 
premium.” 


With regard to the insurer’s omis- 
sion of the county in the address of 
the notice of cancellation, the court 
held: “The rule requires that the in- 
surance company address the notice 
of cancellation to the insured at the 
address stipulated in the policy, with 
out omission of anything which is 
essential or appropriate to a correct 
and complete This, the 
company did here. The correct and com- 
plete address shown in the declara 
tions is the route and box number, 
the name of the post office and the 
state, all of which were correctly set 
forth upon the envelope containing 
the notice of cancellation. The decla- 
rations also showed the county in 
which the post office was located, but 
that is not a part of insured’s mailing 
address. with respect to the in- 
sured’s mailing address, it clearly was 
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address. 


Riddick v. State Capital 
Company. United States 
Court of Appeals for the Fourth Cir- 
cuit. November 4, 1959. 18 Avurto- 
MOBILE Cases (2d) 290. 


surplusage.”- 
Insurance 


Contribution Between Coinsurers— 
Voluntary Payment of Claim 


Where one coinsurer voluntarily pays 
an entire claim which it is not obligated 
to pay, it is not entitled to reimburse- 
ment from the other insurer. Ohio. 


This action was brought by one in- 
surer against another for reimburse- 
ment because of a claim payment by 
the first insurer, arising out of an ac- 
cident. The Buckeye Company had 
issued’a liability policy to the Colum- 
bus Motor Car Company; the Motor- 
ists Mutual Insurance Company had 
issued to one Richard C. Bull a policy on 
a Renault. On July 15, 1954, Bull hit the 
rear of a third party’s car. On the date 
of the accident the owner of the Renault 
was listed as the Columbus Motor Car 
Company. Mr. Bull ap- 
plication to transfer the title to him 
on July 16, 1954, and the title was is 
sued the next day. 

The third party made a _ claim 
against Motorists Mutual, which in 
turn demanded that Buckeye pay the 
claim. This 
Motorists Mutual paid the claim, and 
it brought this suit against Buckeye 


signed an 


demand was refused, 


for reimbursement. 


was held that 

not entitled 
The court found 
that the two insurers were coinsurers 
and each independently liable for its 
proportionate share of the loss. It 
further found that Motorists Mutual 
had paid the entire loss and had become 
a volunteer as to its payment of 
Buckeye’s share of the liability; hav- 
ing paid a claim which it was not 


In the trial court it 
Motorists Mutual 
to reimbursement. 


Was 


obligated to pay, it was not entitled 
to reimbursement. From these find- 
ings an appeal was taken. 


1LJ—February, 1960 


Motorists Mutual ar- 
gued that its policy which was issued 


On appeal, 


to Bull was excess insurance in view 
of the fact that title to the automobile 
had not passed to Bull; that it was 
secondarily liable to the third party; 
and that since it was only secondarily 


hable, it was entitled to reimburse- 
ment from Buckeye. 
It was argued by Buckeye that 


Motorists Mutual’s policy was not ex 
cess insurance and that the title to the 
automobile had nothing to do with 
the coverage of the policy issued to 
Bull. It further argued that the real 
question was one of contributing in- 
surance and since Motorists Mutual 
voluntarily had paid the claim it was 
not entitled to reimbursement. 


A provision in Buckeye’s policy 
stated: “If the insured has other in 
surance against a loss covered by this 
policy the company shall not be liable 
under this policy for a greater propor 
tion of such loss than the applicable 
limit of liability stated in the declara 
tions bears to the total applicable 
limit of liability of all valid and col- 
lectible insurance against such loss.” 


The provision in Motorists Mutual’s 
policy was similar to the above pro- 
vision but further stated, 
that “the insurance with respect to 
temporary substitute automobiles un- 


however, 


der... [a named insuring agreement] 
or other automobiles under... fa 
second insuring agreement] shall be 
insurance under any other 
valid and collectible insurance avail- 


excess 


able to the insured, either as an in 
sured under a policy applicable with 
respect to said automobiles or other- 
wise.” 

In affirming the judgment of the 
trial court, the appellate court stated 
that “the provisions of the respective 
policies were somewhat identical and 
did leave for the trial court to decide 
whether or not the policy of insurance 
issued by plaintiff {Motorists Mutual } 


Automobile 


Bull was excess insur- 
the fact that title to 
the automobile had not passed . 


to Richard C. 
ance in view of 
However, the trial court came to the 
conclusion that title was not import- 
ant inasmuch as the policy was issued 
for that specific automobile which Mr. 
Bull was driving at the time of the 
accident Motorists Mutual In- 
surance Company v. Buckeye Mutual 
Insurance Company. Ohio Court of Ap- 
peals. March 24, 1959. 18 AUTOMOBILE 
Cases (2d) 217. 

Effect of Demurrer 

on Res Ipsa Loquitur Doctrine 


Where a complaint relies on the doc- 
trine of res ipsa loquitur, a demurrer 
may not be upheld where the degree 
of care presents a factual question de- 
terminable by a jury. Ohio. 


\n insured took his auto to a serv- 
ice station, which was owned and op- 
erated by the defendant, to have work 
done on a frozen radiator. As the in- 
sured started the engine, as he was 
instructed to do, the engine burst 
into flames and the entire auto was 
virtually demolished. The insurer 
paid the insured’s claim and was sub- 
rights against. the 


rogated to his 


station owner. 


The insurer’s complaint set out the 
above facts and also alleged that the 
engine, the materials being used on it, 
and the premises were under the ex- 
clusive control of the owner and that 
the owner's negligence in servicing 
the auto was the proximate cause 
of the damage to the auto. In answer, 
the owner demurred, but the demurrer 
was overruled by the trial court and 
judgment was entered for the insurer. 
From this judgment the owner ap- 
pealed. 

This finding was affirmed by the ap- 
pellate court. It stated that the doc- 
trine of res ipsa loquitur, as set out in 
the complaint, was applicable and that 
the question of the degree of care 
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exercised by the owner in the servic- 
ing of the auto was a factual question 
and not one to be determined on de- 
murrer.—American Bankers Insurance 
Company of Florida v. Standard Oil 
Company. Ohio Court of Appeals. 
April 7, 1959. 18 AUTOMOBILE CASES 
(2d) 187. 


‘Public Parking Place”’ 
Exclusion Construed 


A parking lot where patrons of an 
establishment can park their cars free 
of charge is not a “public parking 
place"’ within the meaning of an exclu- 
sion provision in a liability policy. New 
York. 


This was an action for a declara- 
tory judgment whereby a person who 
parked cars, a printer by trade, sought 
to have it found that he was entitled 
to the same protection and benefits 
under a liability policy as was the 
named insured. 

The named insured into a 
parking lot which was maintained by 
the owners of a restaurant and bakery 


drove 


for their patrons. There was no 
charge made for patrons who parked 
their cars in the lot, and no other 


members of the public, who were not 
patrons, were permitted to park in 
the lot. 


In order to earn extra money, the 
printer stationed himself at the lot 
and offered his services to the patrons 
of the restaurant and bakery by park- 
ing their cars. This was done with 
the knowledge of the owners, but he 
was not compensated for his services 
by the owners nor was he supervised 
by them. 


After the printer parked the named 
insured’s car, the named insured sub- 
sequently requested that he deliver it 
to him. In the course of driving the 
car to the point where the named in- 
sured was waiting for it on the park- 
ing lot, the printer was involved in 
an accident. As a result of this acci- 
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dent, the injured parties brought an 
action against the printer; he re 
quested that the insurer defend him 
in the action, but such 
refused. 


request was 


Under the provisions of the pol Y; 
the court found that the printer was 
using the auto with permission of the 
named insured, and was an 
under the policy. A pertinent exclu 
sion clause in the policy stated that 
this policy did not apply “to any per 
employed in or operating an 
automobile business with respect to an 


“insured” 


son 


accident arising out of its operation.” 

The term 
was defined in the policy as meaning 
“an automobile repair shop, public 


“automobile business” 


garage, sales agency... or public 
parking place.” 
Therefore, the issue before the 


court was whether the printer was 
“employed” in a “public parking 
place.” 

In finding that the printer was not, 
the court said: 

“Assuming, despite the rather loose 
relationship that existed 
plaintiff [printer] and Tufaro, [owner] 
in respect to his activity at its parking 


between 


lot whenever he chose with no com 
pensation other than the gratuities 
from patrons whose cars they permit- 
ted him to handle upon their arrival 
and departure from the 
that he may, nevertheless, be deemed 


restaurant, 


to be a person ‘employed’ in said 
parking place, it cannot be said that 
such parking place was ‘public’ within 
the plain and usual meaning of that 
term, Its use was confined to patrons 
of the Tufaro Restaurant and the 
Tufaro Bakery and not ‘for the busi- 
ness of storing automobiles for a stip 
ulated rental’ by anybody irrespective 
of such patronage z 
Declaratory judgment in favor of 
the printer was granted.—Piliero v. 
Allstate Insurance Company, New York 


1LJ— February, 1960 


Supreme Court. December 2, 1959. 
18 AUTOMOBILE Cases (2d) 639. 


Short Shorts from the Courts 


Tennessee . The Supreme Court 
of Tennessee recently held that a wife 
cannot maintain an action against her 
husband for injuries resulting from 
his negligence in operating an auto in 
Merely 
because the husband was covered by 
a liability insurance policy did not 
alter this rule. Liability policies are 
indemnity policies, and if an action 
cannot be maintained against the tn 
sured, there is nothing to indemnify. 

-Prince v. Prince. 
Court. July 27,1959. 17 
Cases (2d) 856. 


which she was a passenger. 


Tennessee Supreme 
\UTOMOBILI 


Wisconsin This was an action 
by one insurer against another insurer 
for contribution. A collision occurred 
between two cars which were insured 
by the plaintiff insurer and the de 
fendant insurer respectively. A guest 
in the car insured by the defendant 
insurer was seriously injured. 


PRODUCT LIABILITY 


the soup company, defendant. His 
proof, however, extended only to a 
showing that he had first the 
food product when he “took it out of 
the refrigerator and put it in the oven 
There 


seen 


to cook it.” was no evidence 


as to how he came to possess it. 
The appellate court held that the 
was not required to 
acquired the product. 
“Liability 


injured party 
show how he 
In so holding it stated that 
of manufacturer to consumer of de- 
tective food products does not rise 
in tort or contract in Texas, but upon 
a broad principle of public policy 
imposing an obligation in the nature 
of an implied 
public health. 


derived in part from the intention of 


Warranty to protect 


The principle is 


the manufacturer that the products 


Automobile 


The complaint of the plaintiff in- 
surer alleged that the driver of the 
car insured by the defendant was casu 
ally negligent and that it had paid the 
claim made by the guest in full; it 
further prayed for contribution of one 
half of the claim paid. 

It was argued by the defendant in- 
surer that the complaint was defective 
because it did not allege any acts of 
negligence on the part of the plaintiff 
insurer's insured. 
this argument the 
“when one of two 


In upholding 
court that 
or more joint tort-feasors pays more 


stated 


than his proper proportionate share 

and brings suit for contribution 
against the other tort-feasor, he must 
plead and prove among the other nec 
essary allegations, his own negligence, 
the negligence of the other tort-feas 
ors, and their common liability.” 
Vutual Automobile Insurance 
Milwaukee Automobile In- 
surance Company. Wisconsin Supreme 
Court. December 1, 1959. 18 Auto 
MOBILE Cases (2d) 524. 


Farmers 
Company wv. 
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‘shall pass from hand 
they are finally used by some remote 
consumer. The Supreme Court, in 
the Decker case [Decker & Sons, Inc. 
v. Capps, 164 S. W. 2d 828], rejected 
the requirement of privity, and in 
justification of the imposition of the 
warranty, declared the rule that the 
implied warranty ‘runs with the arti- 
cle’ is logical and sound. The rationale 
is that the manufac- 


to hand until 


of the decision 
turer expects the ‘appearance of suit- 
ableness to continue with the product 
until someone is induced to consume 
it as food’.” Judgment of the lower 
court for the injured party was af- 
firmed with a revision as to damages. 

Campbell Soup Company, Inc. v. 
Ryan. Texas Court of Civil Appeals. 
October 29, 1959. 10 NEGLIGENCE 
Cases (2d) 323. 
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“Falling or Moving Bodies’’ 
Provision Construed 


A silo that collapses and causes dam- 
age is a ‘“‘falling body’’ within the 
meaning of an extended coverage en- 
dorsement to a fire and lightning policy. 
Wisconsin. 


A farmer commenced this action 
against his insurer to recover for the 
destruction of a barn and damage to 
milking equipment. The destruction 
and damage occurred when a silo, 
which was adjacent to the barn, col- 
lapsed. A claim was made under a 
provision of the endorsement to a fire 
and lightning policy which extended 
coverage to direct loss by “collision 
with falling or moving bodies or 
vehicles.” 

Another provision of the policy 
stated that “Loss by falling or mov- 
ing bodies shall include direct loss by 
aircraft and direct loss by objects 
falling therefrom. Loss by falling or 
moving bodies shall include only 
direct loss resulting from actual phys- 
ical contact of a falling or moving 
body with the property covered 
hereunder or with the building con- 
taining the property covered here- 
under.” 


In the trial court the insurer denied 
coverage, arguing that its liability was 
limited to loss resulting from falling 
aircraft and objects falling therefrom. 
From an order denying the insurer’s 
motion for summary judgment, this 
appeal was taken. 

The Wisconsin Supreme Court af- 
firmed the order of the lower court 
and held that “the word ‘include’ has 
two acceptable shades of meaning. It 
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may mean that that which is stated 
is (1) the only thing included, or that 
(2) it constitutes only a part or a 
component of the whole. Since the 
rule requires that the word be con- 
strued most strongly against the in- 
surer, it must be held that the second 
meaning is the one in which the word 
is used in the provision in question. 
We may observe that it is also the 
sense in which the word is most com- 
monly used.” 

This court went on to say that “By 
the language we are here construing, 
the appellant [insurer] placed air- 
craft or objects falling therefrom in 
the category of ‘falling or moving 
bodies.’ In so doing it used the word 
‘include’ with no language indicating 
that the general classification was 
limited to aircraft. It follows that 
aircraft and objects falling therefrom 
are but one type of ‘falling or moving 
bodies’ embraced within the general 
classification of such perils.” —Schlucke- 
bier v. Arlington Mutual Fire Insurance 
Company. Wisconsin Supreme Court. 
August Term, 1959. 10 FIRE AND 
CASUALTY CASEs 190. 


Change in Occupancy of Premises 
Constitutes Increase of Hazard 


Converting a room in an ‘‘owner occu- 
pied dwelling’’ into a place in which 
candies, cigarettes, drinks, etc., are 
sold constitutes a breach of an increase 
of hazard condition in a fire policy. 
Fourth Circuit. 


This was an action on a fire policy 
to recover for the destruction of a 
building. The policy, which described 
the insured building as an “owner 
occupied dwelling,” was obtained by 
a mortgagee, and the certificate is- 
sued to the plaintiffs as mortgagors 
also so described the insured property. 

The structure was formerly a coun- 
try schoolhouse having one large 
room and four smaller ones, two of 
which were furnished for occupancy 
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as a dwelling. At the time of the fire 
no one was living in the building, 
but the large room was used for the 
sale of cigarettes, candies, drinks and 
it contained a juke box and soda coolers. 
In the trial court a judgment was 
rendered against the insurer for the 
face amount of the policy, from which 
the insurer appealed. The Fourth 
Circuit reversed this judgment and 
held that “There was uncontradicted 
testimony that the use of the building 
at the time of the fire would have re- 
quired a much higher premium 


“c 


we hold that the use being 
made of the premises at the time of 
the fire was such as to bring into 
operation the condition of the policy 
suspending coverage ‘while the hazard 
is increased by any means within the 
control or knowledge of the insured’.”’ 
American Insurance Company v. Pey- 
ton et al. United States Court of Ap- 
peals for the Fourth Circuit. Novem- 
ber 17, 1959. 10 Frre AND CASUALTY 
Cases 179. 


‘Direct Loss’’ Construed 
as Proximate Cause 


Under a policy providing coverage for 
‘direct loss’’ by fire, property damaged 
by gaseous vapors caused by use of 
a fire extinguisher is covered, since the 
fire is the proximate cause of the loss. 
Arkansas. 


A chain saw retailer brought this 
action against his insurer under its 
policy which insured against all 
“DIRECT LOSS AND DAMAGE 
BY FIRE.” The evidence 
that a fire broke out in the insured’s 
place of business and that certain 
saws and allied articles were dam- 
aged. However, the saws and other 
articles were not damaged by contact 
with the flames, but by a gaseous 
vapor caused by use of a fire extin- 
guisher in an effort to put out the 
fire; the vapor caused precision parts 
to corrode and deteriorate. 


showed 


Fire and Casualty 


The trial court refused to grant the 
insurer’s motion for a directed verdict, 
and a judgment was entered for the 
insured. On appeal, the insurer argued 
that the damage or loss under the 
named circumstances was not the 
direct result of the fire. 


In affirming the judgment for the 
insured, the Arkansas Supreme Court 
concluded that the insurer was liable 
under the provisions of its policy, 
since the fire was the proximate cause 
of the loss or damage. The court felt 
that another provision in the policy 
entitled the insured to recover 
for this particular loss. 


also 


This provision stated: “This com- 
pany shall not be liable for loss or 
damage caused directly or indirectly 

by neglect of the insured to use 
all reasonable means to save and pre- 
serve the property at and after a fire 
or when the property is endangered 
by fire on neighboring premises.” 


In regard to this provision, the state 
supreme court concluded that it seemed 
that “appellee [insured] in this in- 
stance would have faced a dilemma 
when the fire broke out in his build- 
ing, for if he had failed to try to 
extinguish the fire and protect his 
property then appellant would not 
have been liable. Since, however, ap- 
pellee did attempt to extinguish the 
fire and save his property it would 
seem unjust if appellant should escape 
liability.”—Farmers Union Mutual In- 
surance Company v. Blankenship. Ark- 
ansas Supreme Court. November 2, 
1959. 10 Fire AND CASUALTY CASES 
161. 


Short Short: 

The insureds owned a dwelling as 
joint tenants and they insured it in 
their joint names against loss by fire. 
A provision in the policy stated that 
the insurer was not liable for loss caused 
by any neglect of the insured to save and 
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Wisconsin 








preserve the property at and after a loss. 
One of the insureds intentionally fired 
the dwelling, and the other insured 
who was innocent of any wrongdoing 
brought this suit to recover indemnity 
for the loss against the insurer. 

It was held that the provision 
(above) constituted a joint obligation 
of the coinsureds, and that an inten- 
tional destruction of the dwelling 
constituted a breach of the agreement 


THE PARTIALLY EDUCATED GUESS 


not voluntarily pay more than it would 
expect a jury to assess it. 

A careful and comprehensive sur- 
vey of jury action in a community 
should help to predict the acceptance 
or lack of acceptance of a defense and 
the value or lack of value of claimed 
injury and disability. Just as a mar- 
ket survey will not tell exactly which 
individuals will accept the offered 
product, but will tend to predict the 
outcome as to larger numbers of peo- 
ple, a jury survey cannot be expected 
to accurately predict the outcome in 
any one trial. However, it should tend 
to predict the outcome in a larger 
number of trials. It should, however, 
also result in a much better prediction 
of the outcome of a particular jury 
trial than without such knowledge ; and 
the greater the scope of the knowl- 
edge, the more accurate the predic- 
tion should be. To put it another 
way, a person who has little or no 
knowledge of actual jury verdicts in 
personal injury cases would hardly 
be expected to be as good in predict- 
ing the outcome of a trial as would 
a person who has reasonably accu- 
rate knowledge of many such trials. 

In the underwriting of insurance, 
rates as well as acceptance of 
sureds are based upon comprehensive 
knowledge of past results—the more 
comprehensive, the more likely the 
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as- 


not to neglect to save and protect the 
property. Since the agreement was 
joint, a breach caused by an inten- 
tional firing of the dwelling 
chargeable to both insureds and pre- 
cluded a recovery by the innocent 
joint insured.—Klemens v. Badger 
Mutual Insurance Company of Milwau- 
kee. Wisconsin Supreme Court. De- 
cember 1, 1959. 10 FrrE AND CASUALTY 
Cases 218. 


was 


AND CLAIM EVALUATION 


Continued from page 74 | 


actuarian’s figures will reflect an accu- 
rate prediction of future experience. 
Likewise, the results in any one law- 
suit, important as they are, are less im 
portant to any company or lawyer 
than the cumulative results of all law- 
suits authorized to be tried by the 
company. One lawsuit with a bad 
and unexpected result will not fatally 
insurance company—but 
results could have a far 
reaching effect on its financial posi- 
tion. Likewise, a few overpaid claims 
won't hurt much—but could 
have a lethal effect. 


injure an 


many such 


many 


Conclusion 


It is submitted that, in this day 
when no progressive company would 
think of marketing a product with 
out first making a market survey, an 
insurance company, claim executive, 
claimsman, as well as a lawyer, be 
he for the defendant or the plaintiff, 
should know their “market,” not only 
by knowing all the jury results in 
bodily injury cases in at least their 
community, but also by having the 
benefit of these verdicts being put to 
Only under such circum- 
stances will the best possible evalu- 


analysis. 


ations be made, and the partially 
educated guess will have gained a 
higher education! [The End] 
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Premium Payment Method Changed 
—tapse of Policy 


Where quarterly premiums are paid and 
then one premium is paid on an annual 
basis, the terms of the policy allowing 
quarterly payments are not changed by 
this one annual payment. If there is a 
dividend sufficient to pay a quarterly 
premium, the policy does not lapse. 
Eighth Circuit. 


This action was brought by an as- 
signee of a five-year-term life insur- 
ance policy against the insurer to 
recover the face amount of the policy 
The findings of fact made in the trial 
court were that the application re- 
quested quarterly premiums and di- 
rected that annual dividends be applied 
toward the reduction of current pre- 
miums due; and that on June 6, 1955, 
the policy was issued “in consider 
ation of the payment of a first pre 
mium of $304... and the payment 
of a premium of a like amount at the 
end of every three policy months 
after the policy date, June 2, 1955.” 

It was also found that the assign- 
ment was made on March 21, 1957, 
by the insured and the beneficiary of 
all of their respective interests; that 
quarterly premiums on the policy were 
paid about September 2 and Decem- 
ber 2, 1955, and March 2, 1956. On 
June 19, 1956, a premium of $1,266 
(consisting of $8600 cash and $406 of 
dividend) was paid by the insured. 
This payment constituted an annual 
premium covering the period from 
June 2, 1956, to June 2, 1957. 

In the trial court it further 
found that on June 2, 1957, there was 
due from the insurer to the insured, 
or the assignee, the sum of $458 as an 
anniversary dividend on the policy; 


was 
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that this sum was never paid by the 
insurer to anyone except that it was 
tendered to the beneficiary and the 
assignee by a joint check; and that 
there was never any change made in 
the direction that the dividends should 
be applied toward reduction of cur- 
rent premiums, nor was there ever any 
verbal or written request or sugges- 
tion to the insurer as to any change 
of the frequency of premium payments. 
The insured died on July 29, 1957. 


Pertinent provisions of the policy 
provided that “Premiums may be paid 
on an annual, semi-annual, or quarterly 
basis at the published rates in use by 
the Company on the date of issue. 
Change may be made on any policy 
anniversary. Each dividend pay- 
applied toward the 
payment of a premium hereon 
for] left to accumulate with interest 
credited annually at such rate, not 
than two per cent per annum, 
as may be determined by the Com- 
pany ‘ 


able may be 


less 


\fter a judgment for the assignee 
in the trial court, the insurer appealed. 
arguing that the court erred in failing 
to find that the insured had elected 
to pay premiums on an annual basis 
and that on June 2, 1957, an annual 
premium was due and the policy had 
lapsed for nonpayment of premiums. 


In affirming the judgment for the 
the Eighth Circuit found 
that “It is clear that the owner of 
the policy, both in his application for 
the policy and in the policy itself, 
indicated his election to pay the pre- 
mium quarterly. . . . at least four 
quarterly payments of premiums were 
made. These four installments paid 
the premiums for one year. At the 
time for paying the first quarterly 
premium for the second year the owner 
of the policy made an annual payment 
and thereby reduced the premium cost 
by $38.00. This he had a right to 
do under the terms of the policy and 
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assignee, 





there was nothing in the provisions 
of the policy indicating that by so 
doing he thereby changed the terms 
of the policy by which he was privi- 
leged to pay the premiums quarterly.” 


The Eighth Circuit further found 
that “it is certainly as reasonable to 
infer that the insured paid the annual 
premium because at the time he was 
in funds to do so and that by so doing 
he reduced the premium cost and, 
manifestly, it was not a necessary in- 
ference that by making this annual 
premium payment he thereby re- 
linquished his contract right to make 
quarterly premium payments. 


“The insured died before the second 
quarterly premium was payable. If, 
as was the duty of the defendant, the 
dividend be applied to the payment 
of the first quarterly premium, the 
policy was not subject to forfeiture or 
lapse for failure to pay the premium 
up to and including the time of the 
insured’s death.”—Northwestern Mu- 
tual Life Insurance Company v. United 
States National Bank of Omaha. United 
States Court of Appeals for the Eighth 
Circuit. June 10, 1959. 4 Lire Cases 
(2d) 542. 


Order in Equity Precludes 
Change of Beneficiary 


A temporary order in a pending divorce 
action which precludes an insured from 
selling or otherwise disposing of his 
property prohibits an insured from 
making a change of beneficiary under 
a life policy. Sixth Circuit. 


An insurer brought this interpleader 
action for the purpose of determining 
whether the wife or the mother of 
the insured was entitled to the pro- 
ceeds of a life policy. The policy when 
it was issued named the wife as bene- 
ficiary. Some years after the policy 
was issued the insured filed a divorce 
action against his wife. The wife then 
filed a petition for temporary alimony 


and an order was issued, to be in 
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effect during the pending divorce ac- 
tion, which ordered the insured to 
“continue in force and continue to 
make timely payments of premiums 
on all life insurance policies .. . until 
a final adjudication of this cause shall 
be made,’ and that the insured be 
“restrained from selling, assigning, 
encumbering or otherwise dis- 
posing of the property hereinbefore 
mentioned, as well as any other prop- 
erty he may own, possess, or have 
interest in until a final adjudication 


> 


Subsequent to this order, the insured 
caused the beneficiary under this policy 
in question to be changed from his 
wife to his mother. After the insured 
died, conflicting claims were made 
for the proceeds by the mother and 
wife and child of the insured; this 
action by the insurer resulted. 


In the trial court it was held that 
the insured could change the bene- 
ficiary to the life policy regardless of 
the terms of the order, and that the 
mother was entitled to the proceeds. 
From this finding the wife appealed. 


The appellate court held that “we 
think it was the purpose of the order 
to preserve the status quo between 
the parties until the final adjudication 
of property rights between the parties 
could be made. Under the circum- 
stances, the word ‘dispose’ is broad 
enough to cover any material change 
by the husband in his existing prop- 
erty rights until a final adjudication 
of the cause. We are of the 
opinion that the order restraining the 
insured from ‘otherwise disposing of 
the property hereinbefore mentioned’ 
prohibited the insured from changing 
the beneficiary from his wife until 
such final order was made.” Judg- 
ment of the trial court was reversed. 
—Candler et al. v. Donaldson et al. 
United States Court of Appeals for 
the Sixth Circuit. December 3, 1959. 
4 Lire Cases (2d) 651. 
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MAIL TODAY! 


UNberwriters must study loss frequencies iasecereerentons for 

of the same type and those of an avoidable sevorertatanentecs Your Handy CCH Accessories 
nature in order to determine the time when ae 

continuance of a policy would not be in the 
best interest of policyholders. A future arti- 
cle tells us about loss frequency—what it is, 
what it should encompass and how it should 


be used. 
© 


INVESTIGATING CLAIMS is far from being a 
routine procedure. The sources for pertinent 
facts and information on a claimant are limited 
only by the ingenuity of the investigator. The 
author of a scheduled article discusses what 
he calls some ‘‘lightly traveled’’ areas and 
sources for information on claims and on the 
people who make them. 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, ILL. 


> 
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A FUTURE ARTICLE deals with a veteran's 
right under a NSLI policy to change his bene- 
ficiary. However, it is aimed primarily at the 
problems arising from the law which allows 
prior beneficiaries to hold up the payment of 
proceeds indefinitely, and thereby compels 
the rightful beneficiary to either litigate or 
buy her peace. 


CoM PANY. 


PETERSON AVE. 
CHICAGO 46, ILL. 
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ORDER 
CARD 


MAIL TODAY! 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 


Send CCH ‘‘Eye-Saver’’ Reading Easels at 
$4.75 each, postpaid. 


[}] Remittance herewith C) Send bill 


Send CCH Zipper Cases indicated below: 


| We enclose § for CCH Zipper 
Cases at $9.75 each, postpaid. Gold stamp— 
ene line, maximum 18 characters—as follows: 


Please print or typewrite name to be 
gold stamped. 


We understand gold-stamped cases are not 
returnable. 


Send us CCH Zipper Cases, without gold 
stamping, billed at $9.75 each, postpaid. We 
understand we may return the cases for full 
credit within 15 days after receipt, if not 
satisfied. 


Signature & Title 
Firm 

Attention 

Street & Number vee 
650—054 
City, Zone & State 


‘If ordering by letter or purchase order, 
please attach this card.) 





Simple, three-way ad- 
justment for comfort- 
able reading angle 





First for Efficiency, Service, and Extra Value De 


CCH’s Long-Lasting ACCESSORIES 
Order Yours Today! 





CCH’s “Eye-Saver” Reading Easel 


© cuts look-up time ® clears your desk for action 
@ puts “ease” in your work 


Trim, practical, this all-new Reading Easel lets you select the 
reading angle that suits you best . . . lets you position your 
reference book, Reporter Volume, or chart to reduce glare 
and eyestrain. Important, too, it frees additional desk space 
for other pertinent Volumes, papers, magazines, etc. Adds 
greatly to efficient operation. 


Made of sturdy, long-wearing hardboard, with bright 
piano hinges, it’s light in weight BUT does a man-sized job. 
Finished satin smooth, in modern office-metal gray, the Read- 
ing Easel blends easily with today’s office equipment. 


No setting up! No assembling required! Comes ready for 
immediate use! Length—14 Inches; Height—10 Inches. 


Folds flat—slips into 
desk drawer until 
needed 


< 


Price, $4.75 Each, Postpaid 


Handy CCH ZIPPER CASE 
e Indispensable for Outside-the-Office Use 


Especially made to meet the specialized requirements of CCH subscribers, this 
handsome Zipper Case goes anywhere you want it to. It’s at home in the courtroom, 
client’s office, on your desk or on the train. Scaled to fit standard CCH Report 
pages, it conveniently keeps important information with you for quick reference. 


Constructed to last, this handy Case is made of genuine top-grain cowhide, cut and 
sewn to exacting specifications. Don’t worry about room there’s plenty! 
Two wide inside pockets, a full-opening zipper fastener, with leather gussets, 
combine to accommodate up to 500 CCH Report pages, all held securely in place 
by five 114” rings. 

Exclusive with CCH, these Zipper Cases are not 
available elsewhere, cost far less than those of the 
nearest comparable type. 


Personalized, Too! 
When remittance in full accompanies order, indi- 
vidual name or initials will be stamped in gold, one 
line only, at no additional charge, maximum 18 
characters. 





Over-all size 


Price, $9.75 Each, Postpaid iil 


FILL IN AND MAIL THE ATTACHED ORDER CARD NOW! 





Accessories Available Only from 


CCH, PropuctTs, COMPANY. 


RHA’ AQAA 
BOOKS BY MAIL 
4025 W. PETERSON AVE., CHICAGO 46, ILLINOIS 





